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DAVID BURNET VS. STOCKHOLMS ENSKILDA BANK 


1 Docket No. 55755 

Stockholms Enskilda Bank, petitioner 

i 

Commissioner of Internal Revenue, respondent 
Appearances: 

For taxpayer, Sanford Robinson, Esq., Truman Henson, Esq., 
Marion N. Fisher, Esq. 

For Commr., O. J. Tall, Esq. 

Docket entries 

1931 

Apr. 8—Petition received and filed. Taxpayer notified. (Fee paid.) 

“ 8—Copy of petition served on general counsel. 

May 13—Answer filed by general counsel. 

“ 20—Copy of answer served on taxpayer. General (Calendar. 

Dec. 11—Motion to advance hearing soon after 1/15/32 filed by tax¬ 
payer. 12/14/31 granted to 1/19/32. 

“ 15—Hearing set January 19, 1932. 

1932 

Jan. 19—Hearing had before Mr. Marquette, Div. 1, on merits. 
Briefs due 2/29/32. 

Feb. 6—Transcript of hearing Jan. 19, 1932, filed. 

“ 25—Brief filed by general counsel. 

“ 29—Brief filed by taxpayer. 

Apr. 29—Opinion rendered, John J. Marquette, Div. 1. Decision of 
no deficiency will be entered. 

“ 30—Decision entered, John J. Marquette, Div. 1. 

Oct. 18—Petition for review to the Court of Appeals of the District 
of Columbia with assignments of error filed! by general 
counsel. 

“ 25—Proof of service filed. 

“ 26—Notice of the appearance of Marion N. Fisher as counsel 
filed. | 

“ 26—Cross assignment of errors filed by taxpayer. 

“ 26—Proof of service of assignment of errors filed. 

Dec. 5—Motion for extension to January 16, 1933, to file praecipe 
filed by general counsel. 

“ 5 —Order enlarging time to January 16,1932, for preparation of 

evidence and delivery of record entered. 

“ 20—Praecipe filed. Proof of service thereon. 

“ 23—Counter praecipe filed. Proof of service thereon. 

1933 

Jan. 16—Order enlarging time to February 1, 1933, for transmission 
and delivery of record sur petition for review | entered. 
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2 United States Board of Tax Appeals 

Docket No. 55755 

Stockholms Exskilda Bank, petitioner 

v . 

Commissioner of Internal Revenue, respondent 

Petition 

Filed Apr. 8, 1931 

The above-named petitioner hereby petitions for a redetermina¬ 
tion of the deficiency set forth by the Commissioner of Internal 
Revenue in his notice of deficiency, Bureau symbols IT: AR: C-3, 
HBE-60D, dated February 12,1931, and as the basis of this proceed¬ 
ing alleges upon information and belief as follows: 

I 

Your petitioner is a foreign corporation organized and existing 
under and by virtue of the laws of the Kingdom of Sweden with its 
principal office in Stockholm, Sweden; and has no office or place of 
business in the United States. 


II 

The notice of deficiency, copy of which is hereto attached, marked 
“ Exhibit A,” and by reference made a part hereof, was mailed to 
your petitioner on or after February 12, 1931. 

III 

The taxes in controversy are alleged income taxes for the calendar 
year 1927 in the sum of $1,172.32. 

3 IV 

The determination of the tax set forth in said notice of deficiency 
is based upon the following error: 

The respondent erred in determining that the sum of $8,683.81, 
which was paid to your petitioner in 1927 by the United States 
Government as interest on a refund of Federal income taxes, was 
to be treated as income from sources within the United States and 
taxable to your petitioner. 

V 

The facts upon which your petitioner relies as the basis of this 
proceeding are as follows: 

(a) Your petitioner is a foreign corporation, organized and exist¬ 
ing under and by virtue of the laws of the Kingdom of Sweden 
with its principal office in Stockholm, Sweden, and has no office 
or place of business in the United States. 
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(b) During the year 1927, your petitioner receive^ from the 
United States Government the sum of $8,683.81 as interest on a 
refund of Federal income taxes theretofore overpaid for a prior 
year. 

(c) Under the express provisions of the revenue act of 1926, the 
only income taxable to your petitioner is income from sources 
within the United States as determined in the manner provided 
in section 217 of said revenue act of 1926. By said section 217 of 
said revenue act of 1926, it is expressly and affirmatively provided 
that all interest shall be treated as income from sources without 
the United States except 44 interest on bonds, notes, or other inter¬ 
est-bearing obligations of residents, corporate or otherwise.” Your 
petitioner alleges that said sum of $8,683.81 was not interest on a 
bond, a note or other interest-bearing obligation within the 

purview of said section 217 of said revenue act oi 1926; and 
4 further that even if said sum were interest on a bond, note, 
or other interest-bearing obligation within the purview of 
said section 217 (which is denied), nevertheless and irl any event 
the bond, note, or other interest-bearing obligation w^s not of a 
resident, corporate or otherwise, in that the United States is not 
a resident within the meaning of said section 217 of s^id revenue 
act of 1926. 

(d) Under the express and affirmative provisions of the revenue 
act of 1926, said sum of $8,683.81 was interest to be treated as 
income from sources without the United States and was not taxable 
to your petitioner. 

Wherefore, your petitioner pravs that this board may hear this 
proceeding and determine that there is no deficiency. 

Dated: 

(Signed) Truman Hensonl 
Counsel for Petitioner , Office and P. O. Address , 

26 Liberty Street , New York City , N. Y. 

State of New York, 

County of New York , ss: 

Sanford Robinson, being duly sworn, says he is the duly appointed 
attorney in fact for the petitioner; that a copy of the power of 
attorney under which he acts is hereto attached marked 44 Exhibit 
B ” and that the same has not been revoked; that he has been 
advised by the petitioner as to the facts presented in thfe foregoing 
petition; that the said petition is true of his own knowledge, except 
as to the matters which are therein stated to be upon information 
and belief and that as to those matters he believes it po be true; 
that the petitioner is not within the United States but is a foreign 
corporation located at Stockholm, Sweden. 

(Signed) Sanford Robinson. 

Subscribed and sworn to before me this 7th day of A^ril, 1931. 

[notarial seal.] (Signed) Russell W. Jackson, 

Notary Public . 

(Notary public: N. Y. County Clerk’s No. 98, N. Y. Co. Register’s 
No. 2J78. Commission expires March 30, 1932.) 
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Exhibit A 


IT: AR: C-3. 
HBE-60D. 


Feb. 12, 1931. 

Stockholms Enskilda Bank, 

% Sanford Robinson , 26 Liberty Street , 

New York , F ork. 

Sirs: You are advised that the determination of your tax liability 
for the year 1927 discloses a deficiency of $1,172.32, as shown in the 
statement attached. 

In accordance with section 274 of the revenue act of 1926, notice 
is hereby given of the deficiency mentioned. Within sixty days (not 
counting Sunday as the sixtieth day) from the date of the mailing of 
this letter, you may petition the United States Board of Tax Appeals 
for a redetermination of your tax liability. 

However, if you do not desire to petition, you are requested to 
execute the enclosed agreement form and forward it to the Commis¬ 
sioner of Internal Revenue, Washington, D. C., for the attention of 
IT:C:P-7. The signing of this agreement will expedite the clos¬ 
ing of your return (s) by permitting an early assessment of any 
deficiency and preventing the accumulation of interest charges, since 
the interest period terminates thirty days after filing the enclosed 
agreement, or on the date assessment is made, whichever is earlier; 
whereas if no agreement is filed, interest will accumulate to the date 
of assessment of the deficiency. 

Respectfully, 


David Burnet, 

Commissioner . 


Enclosures: 
Statement. 
Form 882. 
Form 870. 


By (Signed) J. C. Wilmer, 

Deputy Commissioner. 


6 STATEMENT 

IT: AR: C-3. 

HBE-60D. 


In re: Stockholms Enskilda Bank, % Sanford Robinson, 26 Liberty 

Street, New York, New York 


Tax liability 


Year 

Tax liability 

Tax assessed 

Deficiency 

1527.:. 


$1,991.23 

$1,172.32 



Reference is made to the report of the internal-revenue agent in 
charge, 17 Battery Place, New York, New York, and to your protest 
submitted under date of September 18, 1929. 
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i 

Careful consideration has been accorded your protest! in connec¬ 
tion with the agent’s findings and the report on the conference held 
with your representatives on October 7, 1929, in the office of the 
agent in charge. The adjustments recommended by the agent as the 
result of the conference have been approved by this office. 

Your contention that the interest received on a refund) of Federal 
income tax does not constitute taxable income for the reasons that 
it does not represent income from sources within the United States, 
is denied. 

Section 233 (a) of the revenue act of 1926 provides that in the 
case of a foreign corporation, gross income means only gjross income 
from sources within the United States. 

Section 217 (a) (1) of the same act provides that inj the case of 
a nonresident alien individual, interest on bonds, notes, or other 
interest-bearing obligations of residents, corporate oit otherwise, 
shall be treated as items of gross income from sources] within the 
United States. 

Section 116 of the act also provides that upon the allowance of 
a credit or refund of any internal-revenue tax erroneously collected 
interest shall be allowed and paid on the amount of such credit or 
refund at the rate of six per centum per annum from the date such 
tax was paid to date of the allowance of the refund. 

It is held that the interest so paid was on an interest-bearing 
obligation of the United States and the amount received by your 
corporation should be included in gross income from sources within 
the United States. 

7 Stockholm# Enskilda Bank statement 


Net income reported in the return_$31,993.53 

Add: Interest received on Federal income tax refund_8,683.91 


Net income as adjusted-$40,677.44 

For explanation of this item see previous statements. 

COMPUTATION OF TAX 


Net income as adjusted taxable 13%%_i_ $40,677.44 

Tax as 13% % _i- 5,491.45 

Less: Income tax paid at source_i. $3,163.55 

Tax assessable- L 3,163.55 

Previously assessed-j. 1.991.23 

Deficiency- $1,172.32 


A copy of this communication has been furnished your authorized 
representative, Mr. Sanford Robinson, 26 Liberty Street, New York, 
New York. 

8 Exhibit B 

POWER OF ATTORNEY 


Know dll men by these presents: 

That Stockholms Enskilda Bank, a corporation organized under 
the laws of the Kingdom of Sweden and doing business in the City of 
Stockholm, Sweden, does hereby make, constitute, and appoint San- 

i 

i 

i 

I 

i 
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ford Robinson and Truman Henson, of #26 Liberty Street, New 
York, N. Y., its true and lawful attorneys for it and in its name, 
place, and stead, to represent it before the United States Treasury 
Department, the bureaus thereof, and the United States Board of 
Tax Appeals, and elsewhere, and to do any and all things needful 
and requisite with regard thereto; and 

It further authorizes and empowers its said attorneys, or either of 
them, to make, execute, acknowledge, deliver, and file in its name and 
as its act and deed any and all Federal income-tax returns, including 
any and all amended returns, briefs, protests, appeals, agreements for 
final determination, waivers of restrictions, claims, petitions to the 
United States Board of Tax Appeals and all other documents and 
instruments of any and every nature whatsoever with respect thereto, 
and to begin, institute, prosecute, maintain and/or settle any and all 
proceedings before the United States Board of Tax Appeals, or else¬ 
where, to contest anv and all deficiencies, assessments, or collections in 
the premises; and 

It further authorizes and empowers its said attorneys, or either of 
them, to begin, institute, prosecute, maintain and/or settle any and 
all appropriate proceedings for the recovery of any Federal income 
taxes which its said attorneys, or either of them, may deem to be or 
to have been erroneously or illegally collected from it and/or paid on 
its behalf, including making, executing, acknowledging, delivering, 
and filing in its name and as its act and deed any and all claims for 
refund, complaints, petitions, and/or any and ail other instruments 
and documents in the premises, and to receive and receipt for any and 
all sums of monev in that regard, and to endorse for it and in its 
name any and all checks, warrants, or other instruments for the pay¬ 
ment of money of the United States in payment of any refunds; 

Giving and granting unto its said attorneys, and each of them, full 
power and authority to do and perform all and every act and thing 
whatsoever requisite, necessary and/or convenient in the premises 
or anv part thereof as fully to all intents and purposes as it might 
or could do if personally present, with full power of substitution and 
revocation, hereby ratifying and confirming all that its said attorneys 
or their substitutes shall lawfully do or cause to be done by virtue 
hereof, herebv revoking all previous powers of attornev in the 
premises. 

In witness whereof, the said Stockholms Enskilda Bank has caused 
its corporate name to be signed hereunto by its vice president 
9 and its corporate seal to be affixed and attested by its secre¬ 
tary, all being done in the city of Stockholm, Kingdom of 
Sweden, on this tenth day of September, 1929. 

[corporate seal.] Stockholms Enskilda Bank, 

[seal.] By (Signed) J. Wallenberg, President. 

Attest: 

Secretary. 

Kingdom of Sweden, 

City of Stockholm , ss: 

On this 11th day of September 1929, personally appeared before 
me, a notary public in and for the city of Stockholm, Mr. Jacob 
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Wallenberg, president of the above-named corporation, to me person¬ 
ally known to be the person described in and who executed the fore¬ 
going power of attorney and acknowledged that he executed the 
same for the purposes therein set forth. 

(Signed) Bengt Steuch, 

Acting Notify Public . 

Fee and stamp: 

Kir. 4:- 

(Seal.) (Stamp.) 

10 United States Board of Tax Appeals 

Docket No. 55755 j 

Stockholms Enskilda Bank, petitioner 

VS, 

Commissioner of Internal Revenue, respondent 

Answer j 

Filed May 13,1931 

The Commissioner of Internal Revenue, by his attorney, C. M. 
Charest, general counsel, Bureau of Internal Revenue, for answer to 
the petition filed in the above-entitled proceeding, admits and denies 
as follows: 

I. Admits the allegations contained in paragraph I of the petition. 

II. Admits the allegations contained in paragraph II of the 

petition. I 

III. Admits the allegations contained in paragraph HI of the 
petition. 

IV. Denies that the respondent erred in the manner alleged in 
paragraph IV of the petition. 

V-(a) and (b). Admits the allegations contained in subparagraphs 
(a)., and (b) of paragraph V of the petition. 

y—(c) and (d). Denies the allegations contained in subparagraphs 
(cl and (d) of paragraph V of the petition. 

Denies generally and specifically each and every allegation con¬ 
tained in the petition not hereinbefore admitted, qualified, or denied. 
Wherefore it is prayed that the petitioner’s appeal be denied. 

C. M. Charest, 

General Counsel , Bureau of Internal Revenue . 

Of counsel: 

O. J. Tall, 

Special Attorney , Bureau of Internal Revenue, 

amm 
5/12/31. 

156737—a 
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25 B. T. A.- 

United States Board of Tax Appeals 

Stockholms Exskilda Bank, petitioner, v. Commissioner of 

Internal Revenue, respondent 

Docket No. 55755. Promulgated April 29, 1932 

In 1927 petitioner received from the United States a refund of 
overpaid income taxes, together with interest thereon. Held , such 
interest does not constitute gross income from sources within the 
United States as defined in section 217 (a) (1) of the revenue act 
of 1926. 

Truman Henson, Esq., for the petitioner. 

O. J. Tall, Esq., for the respondent. 

Opinion 

Marquette: The petitioner is a foreign corporation, organized 
and existing under and by virtue of the laws of the Kingdom of 
Sweden, with its principal office in said country, and has no office 
or place of business in the United States. During the year 1927 

g titioner received from the United States Government the sum of 
,683.91 as interest on a refund of Federal income taxes heretofore 
overpaid for a prior year. The commissioner increased petitioner’s 
income for the year 1927 by including therein said sum of $8,683.91; 
and on account of such increase determined a deficiency in the sum 
of $1,173.32, from which determination the petitioner brings this 
appeal. 

The only question for decision is whether interest paid by the 
United States to a nonresident foreign corporation on a refund of 
Federal income taxes in 1927 is a part of gross income from sources 
within the United States as defined in section 217 (a) (1) of the 
revenue act of 1926. 

12 Section 233 of the revenue act of 1926 provides as follows: 

“(b) In the case of a foreign corporation, gross income 
means only gross income from sources within the United States, • 
determined (except in the case of insurance companies subject to the 
tax imposed by sections 243 or 246) in the manner provided in sec¬ 
tion 217.” 

Section 217 (a) of the Revenue Act of 1926 provides in part as 
follows: 

“(a) In the case of a nonresident alien individual * * *, the 

following items of gross income shall be treated as income from 
sources within the United States: 

“(1) Interest on bonds, notes, of other interest bearing obligations 
of residents, corporate or otherwise, not including (A) interest on 
deposits with persons carrying on the banking business paid to 
persons not engaged in business within the United States and not 
having an office or place of business therein. * * * ” 

Subdivision (c) of the said section 217 provides in part as follows: 
“(c) The following items of gross income shall be treated as 
income from sources without the United States: 
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“(1) Interest other than that derived from sources within the 
United States as provided in paragraph (1) of subdivision (a).” 

Section 284 (a) of the Revenue Act of 1926 provides: 

“ Where there has been an overpayment of any income, war-profits 
or excess-profits tax * * *, the amount of such Overpayment 
shall * * * be credited against any income, war-profits, or ex- 

cess-profits tax or installment thereof then due from the taxpayer, 
and any balance of such excess shall be refunded immediately to the 
taxpayer.” 

Section 1116 of the Revenue Act of 1926 provides: 

“(a) Upon the allowance of a credit or refund of any internal- 
revenue tax erroneously * * * collected * * * interest shall 
be allowed and paid on the amount of such credit or refund at the 
rate of 6 per centum per annum from the date such tax * * * 
was paid to the date of the allowance of the refund.” 

13 The petitioner rests its case on two propositions, (1) that 
interest paid by the United States Government ujJon a refund 

of Federal income-taxes is not “interest on bonds, noies or other 
interest-bearing obligations ” within the purview of section 217 (a) 
(1) of the act, and invokes the rule of ejusdem generic to support 
its contention; and (2) that in any event, the interest is not upon 
the obligations “ of residents, corporate or otherwise,” for the reason 
that the United States is not a “ resident ” within the intent and 
meaning of the statute. 

It is at once apparent that all interest, even though concededly from 
sources within the United States, is not to be treated! as interest 
from sources within the United States, for subdivision (c) (1) of 
section 217 provides that interest other than that derived from 
sources-within the United States as provided in paragraph (1) of 
subdivision (a) shall be treated as income from sources without the 
United States. Therefore to constitute gross income fikun sources 
within the United States the interest herein must be brought within 
the provisions of said paragraph (1) of subdivision (a). 

We think the petitioners first contention can not be sustained. 
The rule of ejusdem generis is but an aid in the construction of a 
statute, and the rule must give away where the statute manifests a 
contrary purpose. Reading this subdivision as a whole we think 
it is apparent that the Congress did not intend to restrict the inclu¬ 
sion to interest on obligations of a like character as bon<ls or notes, 
for it speaks of interest on deposits of a particular character which 
are not included, manifesting an intention that interest on other 
deposits should be included. The words “ other interest-bear- 

14 ing obligations ” should not, therefore, be restricted to obliga¬ 
tions of a like character as bonds or notes. 

The petitioner’s second contention seems to contain more of merit. 
The statute provides for inclusion of interest on “interest-bearing 
obligations of residents, corporate or otherwise,” and petitioner ar¬ 
gues that even if the interest received is interest upon an interest- 
bearing obligation within the meaning of the statute, Nevertheless 
the obligation is not that of a resident, corporate or otherwise. In 
other words its proposition is that the United States is not a “ resi¬ 
dent,” and that the terms can not be applied to a sovereign or gov¬ 
ernment. 
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In State, Montgomery, prosecutor, v. Inhabitants of the City of 
Trenton, 40 N. J. L. 89, the Supreme Court of New Jersey held that 
indebtedness to the State could not be deducted from the taxable 
value of property under a statute permitting the deduction of in¬ 
debtedness to residents. The court said, in part: 

“ It is only by the greatest latitude of construction that we can say 
that the State resides within the State. The word 4 residing 5 refers 
to individual abode, though it is sometimes used figuratively. It 
will not apply to the State in its representative and governmental 
relation to its citizens. The people, as individuals, reside in the 
State, but the political body called the State can not be said, in the 
proper use of language, to reside anywhere.” 

In Consorzio VenezianO di Armanemto e Navigazione, petitioner, 
v . Commissioner of Internal Revenue, respondent, 21 B. T. A. 984, 
988, this board had occasion to discuss the question of whether inter¬ 
est paid on an award of just compensation to a foreign corporation 
came within the statute, and it was there said: 

“In our opinion, even if the amount constituted interest, it was 
not interest on bonds, notes of other interest-bearing obligations of 
residents, corporate or otherwise. It would be a strained construc¬ 
tion to say in the first place that the United States was a 
15 resident, corporate or otherwise, of the United States. Wher¬ 
ever in the statute obligation of the United States are referred 
to they are referred to specifically as 4 obligations of the United 
States.’ The expression 4 resident * in its ordinary acceptance does 
not refer to the Government itself and the language in the statute 
4 resident, corporate or otherwise, 5 we think should be given its ordi¬ 
nary and generally accepted meaning.” 

However, if this be a doubtful construction of the statute, we 
think the rule should be applied that the taxing statutes must be 
strictly construed, and if there be doubt as to the proper construction 
that doubt must be resolved in favor of the taxpayer. United States 
v. Merriam, 263 U. S. 179; Reinicke v. Northern Trust Company, 
278 U. S. 339; Burnet v. Niagara Falls Brewing Co., 282 U. S. 648. 

In United States v. Merriam, supra, the Supreme Court said: 

44 On behalf of the Government it is urged that taxation is a prac¬ 
tical matter and concerns itself with the substance of the thing upon 
which the tax is imposed rather than with legal forms or expres¬ 
sions. But in statutes levying taxes the literal meaning of the words 
employed is most important for such statutes are not to be extended 
by implication beyond the clear import of the language used. If 
the words are doubtful, the doubt must be resolved against the 
Government and in favor of the taxpayer.” 

We are, therefore, of opinion that the interest paid to the petitioner 
herein on a refund of Federal income taxes should not be treated as 
income from sources within the United States, within the purview 
of section 217 (a) (1) of the revenue act of 1926. 

Decision of no deficiency will be entered. 
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United States Board of Tax Appeals, Washington 

Docket No. 55755 

Stockholms Enskilda Bank, petitioner 


v. 


Commissioner of Internal Revenue, respondent 

Decision 


forth in its 


Pursuant to the determination of the board, as set 
report promulgated April 29, 1932, it is 
Ordered and decided: That there is no deficiency for t|le year 1927. 
A true copv. 

•Teste: I 

[seal.] B. D. Gamble, 

Clerk U. S. Board of Tax Appeals. 

Enter: 

(Signed) John J. Marquette, Member. 
Entered, Apr. 30, 1932. 

17 In the Court of Appeals of the District of Colombia 

Docket No. 55755 


David Burnet, Commissioner of Internal Revenue 


$etitioner 


V. 


Stockholm’s Enskilda Bank, respondent 
Petition for review and assignments of error 
Received and filed October 18, 1932 j 


the District 


Revenue, by 


To the Honorable Judges of the Court of Appeals of\ 
of Columbia: 

Now comes David Burnet, Commissioner of Internal 
his attorneys, G. A. Youngquist, Assistant Attorney General, C. M. 
Charest, general counsel, Bureau of Internal Revenue, and Otis 
J. Tall, special attorney, Bureau of Internal Revenue, ^nd respect¬ 
fully shows: 


jurisdiction 

The petitioner on review (hereinafter referred to as the commis¬ 
sioner) is the duly appointed, qualified, and acting Commissioner 
of Internal Revenue of the United States, holding his office by virtue 
of the laws of the United States. The respondent on review (here¬ 
inafter referred to as the taxpayer) is a foreign corporation having 
no principal place of business or principal office or agency in the 
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United States, its principal place of business being Stockholm. 
Sweden. In accordance with section 1002 (c) of the revenue act ot 
1926, this case is subject to review by the Court of Appeals of the 
District of Columbia. 

18 II 


NATURE OF CONTROVERSY 


The taxpayer, a foreign corporation with principal offices in 
Sweden, received from the United States Government during the 
taxable year 1927, the amount of $8,683.91, representing interest 
paid by the United States Government on a refund of Federal in¬ 
come taxes, which taxes the taxpayer had overpaid for a prior year 
On February 12,1931, the commissioner mailed a notice of deficiency. 
On April 8, 1931, the taxpayer filed an appeal from the notice of 
deficiency with the United States Board of Tax Appeals. The hear¬ 
ing of the said appeal by the Board of Tax Appeals was held on 
January 19,1932. On April 21,1932, the board promulgated its find¬ 
ings of fact and opinion and on April 30,1932, entered its final order 
of redetermination, wherein and whereby the board ordered and 
decided that there was no deficiency for the year 1927. 

The board’s determination that there is no deficiency for the year 
1927 cognizable in respect to the taxpayer is based upon the de¬ 
cision of that tribunal to the effect that the interest received by the 
taxpayer during the year 1927 on a refund of income taxes overpaid 
for prior years does not constitute gross income from sources within 
the United States, as defined in section 217 (a) (1) of the revenue act 
of 1926. 


Ill 


ASSIGNMENTS OF ERROR 

The commissioner says that in the record and proceedings before 
the United States Board of Tax Appeals and in the opinion and 
decision rendered and entered by said board manifest error occurred 
and intervened to the prejudice of the commissioner, and the com¬ 
missioner assigns the following errors, and each of them, 
19 which, he avers, occurred in the said record, proceedings, opin¬ 
ion, and decision and upon which he relies to reverse the said 
opinion and decision so rendered and entered by the United States 
Board of Tax Appeals, to wit: 

1. The United States Board of Tax Appeals erred as a matter of 
law in holding that the interest in the amount of $8,683.91 received 
by the taxpayer during the year 1927 does not constitute gross income 
from sources within the United States, as defined in section 217 (a) 
(1) of the revenue act of 1926. 

2. The United States Board of Tax Appeals erred as a matter of 
fact and law in finding and/or holding that the United States is not 
a resident, corporate or otherwise, of the United States, within the 
meaning of section 217 (a) (1) of the revenue act of 1926. 

3. The United States Board of Tax Appeals erred as a matter of 
fact and/or law in finding and/or holding that the United States is 
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not a resident within the meaning of section 217 (a) (1) of the 1926 
act. 

4. The United States Board of Tax Appeals erred in determining 
that there is no deficiency for the year 1927 in respect of ^he taxpayer. 

5. The United States Board of Tax Appeals erred in failing to find 
a deficiency for the year 1927 in the amount of $1,173.32. 

Wherefore the commissioner petitions that the decision of the 
Board of Tax Appeals be reviewed by the Court of Appeals of the 
District of Columbia, that a transcript of the record be prepared in 
accordance wdth law and with the rules of said court ana transmitted 
to the clerk of said court for filing, and that appropriate action be 
taken to the end that the errors complained of may be reviewed and 
corrected by said court. 

G. A. Youngquist, 
Assistant Attorney General. 
(Signed) C. M. Charest, 

General Counsel , Bureau of Internal Revenue. 

Of counsel: 

Otis J. Tall, 

Special Attorney , Bureau of Internal 

20 United States of America, 

District of Columbia , ss: 

C. M. Charest, being duly sworn, says that he is general counsel of 
the Bureau of Internal Revenue and as such is duly Authorized to 
verify the foregoing petition for review; that he has read said peti¬ 
tion and is familiar with the contents thereof; that sa}d petition is 
true of his own knowledge except as to the matters therein alleged on 
information and belief, and as to those matters he believes it to be 
true. 

C. M[. Charest. 

Sworn and subscribed to before me this 18th day of October, 1932. 

Marcellette M. Taylor, 

Notary Public. 

My commission expires March 31, 1935. 

21 In the Court of Appeals of the District of Colombia 

Docket No. 55755 

David Burnet, Commissioner of Internal Revenue, petitioner 

v. 

Stockholms Enskilda Bank, respondent 

Notice of filing petition for review 

Received and filed Oct. 25, 1932 

To: Truman Henson, Esq., 

26 Liberty Street , New York , New York. 

You are hereby notified that the Commissioner of Ihtemal Rev¬ 
enue, did, on the 18th day of October, 1932, file with jthe clerk of 
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the United States Board of Tax Appeals, at Washington, D. C., a 
petition for review by the Court of Appeals of the District of Co¬ 
lumbia, of the decision of the board heretofore rendered in the above- 
entitled case. A copy of the petition for review and the assignments 
of error as filed is hereto attached and served upon you. 

Dated this 18th day of October, 1932. 

(Signed) C. M. Charest, 
General Counsel , Bureau of Internal Revenue . 

Personal service of the above and foregoing notice, together with 
a copy of the petition for review and assignments of error mentioned 
therein, is hereby acknowledged this 19th day of October, 1932. 

Truman Henson, 

Attoi'ney for Respondent on Review . 

22 In the Court of Appeals of the District of Columbia 

Docket No. 55755 

David Burnet, Commissioner of Internal Revenue, petitioner 

v. 

Stockholms Enskilda Bank, respondent 
Cross assignment of ei'rors 
Filed Oct. 26, 1932 

To the Honorable Judges of the Court of Appeals of the District of 

Columbia: 

Now comes Stockholms Enskilda Bank, the respondent on review, 
by its attorneys, Truman Henson and Marion N. Fisher, and says 
that the United States Board of Tax Appeals did not err in any 
of the particulars assigned as error by the petitioner on review 
herein, but correctly held, found, and decided in each and every of 
said particulars and in its determination that there is no deficiency 
for the year 1927 in respect of said respondent on review; but said 
respondent on review further says that it will rely for affirmance of 
the decision of the United States Board of Tax Appeals herein not 
only upon the correctness of the holdings, findings, and decision of 
the United States Board of Tax Appeals herein in respect of each 
and all of the particulars assigned as error by the petitioner on 
review, but also, and in the alternative, upon the errors hereby as¬ 
signed as follows: 

1. The United States Board of Tax Appeals erred in finding 
and/or holding that the sum of $8,683.91 paid to the respondent on 
review during the year 1927 by the United States Government as 
interest on an overpayment of Federal income taxes theretofore 
made by said respondent on review for a prior year constitutes inter¬ 
est on bonds, notes, or other interest-bearing obligations within the 
meaning of section 217 (a) (1) of the revenue act of 1926. 

2. The United States Board of Tax Appeals erred in failing to 
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find and/or hold that the sum of $8,683.91 paid t<i the respond- 

23 ent on review during the year 1927 by the UJnited States 
Government as interest on an overpayment of Federal income 

taxes theretofore made by said respondent on review for a prior 
year is exempt from income tax by virtue of the provisions of sec¬ 
tion 213 (b) (4) of the revenue act of 1926. 

Wherefore said respondent on review prays that, for the errors 
hereinabove assigned and/or either of them, and/or foV the correct¬ 
ness of the findings, holdings, and decision of the United States 
Board of Tax Appeals in all particulars other than said errors here¬ 
inabove assigned, the decision of the United States l&oard of Tax 
Appeals in this cause be affirmed. 

Marion N. Fisher, 

Truman Henson, 

Attorneys for Stockholms Enskilda Bank , 

Office and P. O. Address , 26 Liberty Street , New York , N. Y. 

24 In the Court of Appeals of the District of Columbia 

Docket No. 55755 

David Burnet, Commissioner of Internal Revenue, petitioner 

v. 

Stockholms Enskilda Bank, respondent 

Notice of filing cross assignment of errors 

Filed Oct. 26, 1932 

To: C. M. Charest, Esq., 

General Counsel , Bureau of Intei'nal Revenue , j 

Internal Revenue Building, Washington , D, C. 

You are hereby notified that the Stockholms Enskilda Bank did 
on the 26th day of October, 1932, file with the clerk of the United 
States Board of Tax Appeals at Washington, D. C., a cross assign¬ 
ment of errors in the above-entitled case. A copy of such cross 
assignment of errors as filed is hereto attached and served upon you. 
Dated this 26th day of October, 1932. 

Marion N. Fisher, 

Truman Henson, 

Attorneys for Stockholms Enskilda Bank , 

Office and P. 0 . Address , 26 Liberty Street , New York, N. Y. 

Personal service of the above and foregoing notice together with a 
copy of assignment of errors mentioned therein is hereby acknowl¬ 
edged this 26th day of October, 1932. j 

C. M. Charest, 

General Counsel , Bureau of Internal Revenue . 
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25 In the Court of Appeals of the District of Columbia 

Docket No. 55755 


David Burnet, Commissioner of Internal Revenue, petitioner 

v . 

Stockholms Enskilda Bank, respondent 


Praecipe for record 
Received and filed Dec. 20, 1932 


To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit, and deliver to the clerk of the 
Court of Appeals of the District of Columbia, copies duly certified 
as correct of the following documents and records in the above- 
entitled cause in connection with the petition for review by the 
said Court of Appeals of the District of Columbia, heretofore filed 
by the Commissioner of Internal Revenue: 

1. Docket entries of the proceedings before the board. 

2. Pleadings before the board. 

(a) Petition, including annexed copy of deficiency letter. 

(b) Answer. 

3. Opinion of the board. 

4. Decision of the board. 

5. Petition for review, together with proof of service of filing peti¬ 
tion for review and of service of a copy of petition for review. 

6. Order enlarging time, not included in record. 

7. This praecipe. 

(Signed) C. M. Charest, 
General Counsel. Bureau of Internal Revenue. 


Service of a copy of the within praecipe is hereby admitted this 
16th day of December, 1932. 


Truman Henson, 
Attorney for Respondent. 


26 In the Court of Appeals of the District of Columbia 


Docket No. 55755 


David Burnet, Commissioner of Internal Revenue, petitioner 

v. 

Stockholms Enskilda Bank, respondent 
Praecipe for recoi'd 

U. S. Board of Tax Appeals. Filed Dec. 23, 1932 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit, and deliver to the clerk of the 
Court of Appeals of the District of Columbia copies duly certified 
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as correct of the following documents and records in the above- 
entitled cause in connection with the petition for review by the said 
Court of Appeals of the District of Columbia, heretofore filed by 
the Commissioner of Internal Revenue: 

1. Cross assignment of errors, together with proof <j)f service of 
notice of filing cross assignment of errors and of service of a copy 
of cross assignments of errors. 

2. This praecipe. 

(Sgd.) Truman Hanson, 

Attorney for Respondent. 

Service of a copy of the within praecipe is hereby ajdmitted this 
21 day of December, 1932. 

(Sgd.) C. M. Chabest, 

Attorney for Petitioner. 

27 United States Board of Tax Appeals, Washinj^ton 

Docket No. 55755 

Commissioner of Internal Revenue, petitioner 

v . 

Stockholms Enskilda Bank, respondent 

i 

i 

Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, do 
hereby certify that the foregoing pages, 1 to 26, inclusive, contain 
and are a true copy of the transcript of record, papers, jand proceed¬ 
ings on file and of record in my office as called for by tlje praecipe in 
the appeal as above numbered and entitled. 

In testimony whereof I hereunto set my hand and afljx the seal of 
the United States Board of Tax Appeals, at Washington, in the 
District of Columbia, this 23rd day of January, 1933. 

[seal.] ' B. D. Gamble, 

Clerk , Vrated States Board of Tax Appeals. 

28 United States Board of Tax Appeals 

Docket No. 55755 

! 

Commissioner of Internal Revenue, pettttoner 

vs. 

Stockholms Enskilda Bank, respondent 
Order enlarging time 

On motion of counsel for the petitioner, it is 

Ordered: That the time for preparation of the evidence and trans¬ 
mission and delivery of the record sur petition for review of the 
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above-entitled proceeding in the Court of Appeals for the District 
of Columbia be and it is hereby extended to January 16, 1933. 

(Signed) Logan Morris, 

Member. 

A true copy. 

Teste: 

[seal.] B. D. Gamble, 

Clerk , U. S. Board of Tax Appeals. 

Dated: Washington, D. C., Dec. 5, 1932. 

29 United States Board of Tax Appeals 

Docket No. 55755 

Commissioner of Internal Revenue, petitioner 

v. 

Stockholms Enskilda Bank, respondent 
Order erdarging time 
For cause appearing of record, it is 

Ordered: That the time for transmission and delivery of the 
record sur petition for review of the above-entitled proceeding by 
the Court of Appeals, District of Columbia, be and it is hereby 
extended to Feb. 1,1933. 

(Signed) Logan Morris, 

Member. 

A true copy. 

Teste: 

[seal.] B. D. Gamble, 

i Clerk , TJ. S. Board of Tax Appeals. 

Dated Washington, D. C., January 16, 1933. 

(Indorsed on cover:) Board of Tax Appeals. No. 5889. David 
Burnet, Commissioner of Internal Revenue, vs. Stockholms Ens¬ 
kilda Bank. 

(Stamped on cover:) Court of Appeals, District of Columbia. 
Filed Jan. 25, 1933. Henry W. Hodges, clerk. 


U. S. GOVERNMENT PRINTING OFFICE: I9I> 




No. 5889 


In the Court of Appeals of the District of 

Columbia 

January Term, 1933 

David Burnet, Commissioner of Internal 

Revenue, petitioner 

v. 

Stockholms Enskilda Bank, respondent 

O.V PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE PETITIONER 


SEW ALL KEY, 

J. LOUIS MONARCH, 

WH. CUTLER THOMPSON, 

Special Assistants to the Attorney General. 

C. M. CHAREST, 

General Counsel , 

Bureau of Internal Revenue. 

J. M. LEINENKTJGEL, 

Special Attorney, 

Bureau of Internal Revenue , 

Of Counsel. 





INDEX 


Page 

Opinion below. 1 

J urisdiction. X 

Question presented- 2 

Statute involved.. 2 

Statement. . 2 

Specification of errors to be urged__|_ 3 

Summary of argument. .. 3 

Argument: 

I. Congress has consistently striven to subject to taxation 
the income of nonresident aliens and foreign corpom- 
tions in so far as referable to sources within the 

United States. ..j. 6 

II. Interest on a refund of Federal income taxes is within 
the fundamental purpose and spirit of the taxing 
statutes and its inclusion does no violence to their 

literal terms_ 10 

III. The decision of the Board of Tax Appeals entails an 
arbitrary discrimination against resident taxpayers 
and should not be sustained if the language of the 

statute admits of any other construction_ 23 

Conclusion_ 24 

Appendix__ 25 

CITATIONS 

Cases: 

American Viscose Corp. v. Commissioner , 56 F. (2d) 103$. 4,11, 

12, 1|4,18, 23 

Atlantic Cleaners & Dyers v. United States, 286 U.S. 427. _ 18 

Baltimore Talking Board Co. v. Miles , 280 Fed. 658, cer¬ 
tiorari denied, 259 U.S. 587_I_ 23 

Bank v. Tennessee , 104 U.S. 493_ 6, 24 

Bank of Commerce v. Tennessee , 161 U.S. 134_ 6, 24 

Bernier v. Bernier , 147 U.S. 242_ 17 

Brewster v. Gage, 280 U.S. 327_ 15 

Carbon Steel Co. v. Lewellyn , 251 U.S. 501_ 24 

Consorzio Veneziano Di Armento E Navigazione v. Com¬ 
missioner, 21 B.T.A. 984_ 19 

Cornell v. Coyne , 192 U.S. 418_ 6, 24 

165992—33-1 (I) 























II 

Cases—Continued. Page 

De Stuers, Hubert, v. Commissioner, 26 B.T.A. 201_ 15 

Eisner v. Macomber , 252 U.S. 189__ 6, 10, 16 

Fawcus Machine Co. v. United States, 282 U.S. 375.. 15 

Heiner v. Colonial Trust Co., 275 U.S. 232_ 6 

Hibernia Savings Society v. San Francisco, 200 U.S. 310. 12, 14, 17 

Irwin v. Gavit, 268 U.S. 161_ 6, 23 

Isham, Mary Lincoln, v. Commissioner, 26 B.T.A. 1040_ 15 

Kansas City Southern Railway Co. v. Commissioner, 16 11 

B.T.A. 665, affirmed, 52 F. (2d) 372___ ... 

Kline, Leo M., v. Commissioner, 26 B.T.A. 745_14-15 

Marine Insurance Co., Ltd., v. Commissioner, 4 B.T.A. 867-. 9 

McCaughn v. Hershey Chocolate Co., 283 U.S. 488_ 15 

Missouri Pacific Railroad Co. v. Commissioner, 22 B.T.A. 

267....... 14 

Pacific Co. v. Johnson , 285 U.S. 480_ 24 

Respublica v. Cornelius Sweers, 1 Dali. 41_ 21 

Standard Marine Insurance Co., Ltd., v. Commissioner, 4 

B.T.A. 853........ 9 

State, Montgomery, pros., v. Trenton, 40 N.J.L. 89_ 19 

Thomas v. Gay , 169 U.S. 264_ 7 

Tootal Broadhurst Lee Co., Ltd., v. Commissioner, 9 B.T.A. 

321, affirmed, 30 F. (2d) 239, certiorari denied, 279 U.S. 

861...... 9 

Towne v. Eisner, 245 U.S. 418_ 18 

United States v. Maurice, 2 Brock. (U.S.) 96___ 21 

United States Trust Co. of New York v. Anderson, 60 F. 

(2d) 291..... 14 

Van Brocklin v. State of Tennessee, 117 U.S. 151_ 21 

Statutes: 

Act of October 3, 1913, c. 16, 38 Stat. 114: 

Sec. II A, subdivision 1..... 7 

Sec. II G (a) .. 7 

Revenue Act of 1916, c. 463, 39 Stat. 756: 

Sec. 1_-...... 8 

Sec. 10....... 7 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 213 (U.S.C.App., Title 26, Sec. 954) .. 26 

Sec. 214 (U.S.C.App., Title 26, Sec. 955)_ 9 

Sec. 317 (U.S.C.App., Title 26, Sec. 958). 25 

Sec. 233 (U.S.C.App., Title 26, Sec. 985) -. 25 

Sec. 234 (U.S.C.App., Title 26, Sec. 986). 9 

Sec. 245 (U.S.C.App., Title 26, Sec. 1005). 9 

Sec. 260 (U.S.C.App., Title 26, Sec. 1028).. 9 

Sec. 1116 (U.S.C.App., Title 26, Sec. 153).. 27 

Miscellaneous: 

G.C.M. 3845, VII-1 Cumulative Bulletin 178.. 22 

G.C.M. 8902, IX-2 Cumulative Bulletin 222.. 22 




































m 


Miscellaneous—Continued. 

Holmes Federal Taxes, Sixth Ed.: 

Sec. 203.... 

Sec. 204..... 

H. Rep. 969, 67th Cong., 2nd Sess_ 

I. T. 1748, II-2 Cumulative Bulletin 92-93_ 

I.T. 2210, IV-2 Cumulative Bulletin 43_ 

L.O. 1069, 1-1 Cumulative Bulletin 204_ 

O. 786, 1 Cumulative Bulletin 99_ 

O.D. 710, 3 Cumulative Bulletin 125. 

Regulations 69, Arts. 77-79_ 

4 Words and Phrases (Third Series), p. 398 


Page 

4 - 5,6 

j- 8,9 

i- 15 

1- 15 

15 
9 
9 
9 
15 

i. 10 


i 













In the Court of Appeals of the District of 

Columbia 

January Term, 1933 ! 

, 

No. 5889 | 

David Burnet, Commissioner of Internal 

Revenue, petitioner 

v. 

Stocxholms Enskilda Bank, respondent 

ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 

BRIEF FOR THE PETITIONER i 

OPINION BELOW 

The only opinion below in the present cjase is 
that of the United States Board of Tax Appeals 
(R. 8-10), which is reported in 25 B.T.A. 

JURISDICTION 

This petition for review involves income* taxes 
for the calendar year 1927 in the amount of 
$1,172.32 (R. 4-5). Review is sought of tihe de¬ 
cision of the Board of Tax Appeals entered April 

(i) 




30,1932 (R. 11). The ease is brought to this Court 
by a petition for review filed October 18,1932 (R. 
11-13), pursuant to Sections 1001-1003 of the Rev¬ 
enue Act of 1926, c. 27, 44 Stat. 9,109-110 (U.S.CL 
Supp. VI, Title 26, Sees. 641-642). 

QUESTION PRESENTED 

Whether a foreign corporation is entitled by vir¬ 
tue of Section 217 (a) (1) of the Revenue Act of 
1926 or otherwise to exemption of the interest paid 
to it upon a refund of Federal income taxes. 

STATUTE INVOLVED 

The applicable statutes involved are set forth in 
the Appendix, infra. 

STATEMENT 

The Board of Tax Appeals made no separate 
findings of fact. The facts, so far as necessary, 
may be restated from the opinion of the Board 
(R. 8-10), as follows: 

The respondent is a foreign corporation, char¬ 
tered and having its principal office in Sweden, with 
no office or place of business in the United States.. 
During the year 1927 the respondent received from 
the United States Government the sum of $8,683.91 
as interest on its refund of Federal income taxes 
previously overpaid for a prior year. The Com¬ 
missioner included this sum in respondent’s gross 
income for the year 1927 and determined the 
deficiency here in question. The Board of Tax 
Appeals concluded that the interest paid to the 
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respondent should not be treated as income from 
sources within the United States within the pur¬ 
view of Section 217 (a) (1) of the Revenue Act of 
1926,infra. 

SPECIFICATION OF ERRORS TO BE URGED 

The Commissioner of Internal Revenue urges 
that the Board of Tax Appeals erred in holding 
interest upon a refund of Federal income taxes re¬ 
ceived by the respondent during the year 1927 did 
not constitute gross income in its entirety; ini hold¬ 
ing that the United States is not a resident cor¬ 
porate or otherwise, of the United States, within 
the purview of Section 217 (a) (1) of the Revenue 
Act of 1926, and in failing to redetermine the de- 

i 

ficiency for the year 1927 in accordance wijth the 
determination of petitioner. 

The Commissioner’s assignments of error $re set 
forth in full at pages 12-13 of the record. 

SUMMARY OF ARGUMENT 

Congress has consistently striven to subject to 

i 

taxation the income of nonresident aliens arid for¬ 
eign corporations to the extent that it is derived 
from sources within the United States and the ap¬ 
plicable statutes are to be read in the light rif this 
dominant legislative purpose. 

The general exemption in favor of interes : upon 
obligations of the United States, embodied in Sec¬ 
tion 213 (b) (4) of the Revenue Act of 1926, does 
not include interest upon refunds of Federal in- 
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come taxes. The exemption is no broader than the 
constitutional immunity in favor of bonds and like 
obligations issued by the sovereign as a means of 
borrowing money for Governmental purposes. 
American Viscose Corp. v. Commissioner, 56 F. 
(2d) 1033 (C.C.A. 3d), certiorari denied, October 
10,1932, No. 155, October Term, 1932. 

The board of Tax Appeals ruled, correctly, we 
submit, that interest upon a refund of Federal 
taxes falls within the compass of Section 217 (a) 
(1) of the statute in so far as that section requires 
the inclusion in gross income of nonresident aliens 
of “interest on bonds, notes, or other interest-bear¬ 
ing obligations.” Any other construction of this 
provision would render meaningless the subsequent 
portions of the statute which qualify the language 
above quoted. 

The Board of Tax Appeals held that the Gov¬ 
ernment was not a resident within the require¬ 
ment of Section 217 (a) (1) of the statute which 
is in terms limited to the interest of obligations 
of “residents, corporate or otherwise.” If a resi¬ 
dence must be assigned to the Government, that 
residence is the United States. The Government 
is not a nonresident within its own territory. Sec¬ 
tion 217 (a) (1) was designed to tax to nonresident 
aliens 1 the income from sources within the United 
States. This fundamental purpose is subverted 

1 The provisions of Section 217 (a) (1) are incorporated 
by reference into Section 233 (b) relating to foreign cor¬ 
porations. 
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by the narrow construction placed upon its lan¬ 
guage by the Board of Tax Appeals. Further¬ 
more, the decision of the Board of Tax Ajppeals 
results in a discrimination against resident tax¬ 
payers which cannot have been within the contem¬ 
plation of Congress. Such a construction should 
only be sanctioned where required by the direct 
mandate of an unambiguous statute. No such sit¬ 
uation is here presented. 

ABGUMENT 

The respondent received a refund of federal 
income taxes in 1927, together with interest. The 
Board of Tax Appeals held that the interest could 
not properly be included in gross income under 
Section 217 (a) (1) of the Revenue Act of 1926. 
The cited section defines income of nonresident 
aliens to include— 

Interest on bonds, notes or other interest- 
bearing obligations of residents, corporate 
or otherwise, * * *. 


The Board expressly rejected the contentio 


n that 


the obligation was beyond the scope of the phrase 
“other interest-bearing obligations” (R. 9), predi¬ 
cating its decision upon the narrow premise that 
the term “residents” does not include the United 
States Government. 2 However, in the crdss as- 

2 Holmes Federal Taxes, Sixth Ed., pp. 393-394: 

“ §203. Extent to which nonresident aliens are taxable .— 
* * * The difficulty of the problem is inherent 4nd can 

only be finally solved in each case which arises by th4 fairest 

16H902—33 2 
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signments of error filed on behalf of the respond¬ 
ent (R. 14-15) it appears that the respondent relies 
upon both grounds, as well as its alleged exemption 
by virtue of Section 213 (b) (4) of the Revenue 
Act of 1926, and the petitioner’s treatment of the 
matter will therefore be directed to all three ques¬ 
tions. 

I 

Congress has consistently striven to subject to taxa¬ 
tion the income of nonresident aliens and foreign cor¬ 
porations in so far as referable to sources within the 
United States 

The Sixteenth Amendment and the various reve¬ 
nue statutes passed in pursuance thereof were en¬ 
acted for the obvious purpose of taxing income. 
The Congress has disclosed a consistent intention 
to use its power of taxation under the Sixteenth 
Amendment to the fullest extent. Eisner v. Ma- 
comber, 252 U.S. 189, 203; Irwin v. Gavit, 268 U.S. 
161, 166; Heiner v. Colonial Trust Co., 275 U.S. 
232, 235. Thus taxation is the rule; exemption the 
exception. A well-founded doubt is fatal to a 
claim for exemption and nothing is to be taken in 
its favor by inference or implication. Bank v. 
Tennessee, 104 U.S. 493, 495; Bank of Commerce 
v, Tennessee, 161 U.S. 134, 146; Cornell v. Coyne, 
192 U.S. 418, 431; Heiner v. Colonial Trust Co., 
supra, p. 235. 

possible application of the rules set forth in the statute anrl 
a certain disregard of technicalities and forms, in favor of 
substantial considerations. * * * ” 
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There has been no evident intention on the part 
-of the Congress to treat nonresident aliens and 
foreign corporations differently from domestic tax- 

l 

payers other than the essential difference in their 
status required. Aliens are subjected to taxation as 
well as citizens; the sovereign’s right of taxation is 
not dependent upon the personal allegiance of the 
subject. Thomas v. Gay, 169 U.S. 264. 

The Tariff Aet of October 3,1913, c. 16, 38 Stat. 
114, provided in Section II G (a) for the levy of a 
tax upon the net income of foreign corporations, 

j 

the same to include “the amount of net income ac¬ 
cruing from business transacted and capital in¬ 
vested within the United States during such 
year.”* 

The Revenue Act of 1916, c. 463, 39 Stat. 756, 
Section 10, changed the language of the earlier stat¬ 
ute to read— 

* * * a like tax shall be levied, assessed, 
collected, and paid annually upon the total 
net income received in the preceding calen¬ 
dar year from all sources within the United 
States by every corporation, joint-stock com¬ 
pany or association, or insurance company 
organized, authorized, or existing under the 

laws of any foreign country, including inter- 
_ r 

3 With respect to nonresident aliens the 1913 pre¬ 
scribed (Sec. II A, subdivision 1): 

“ * * * a like tax shall be assessed, levied, <j*>llected, 

and paid annually upon the entire net income from fill prop¬ 
erty owned and of every business, trade, or profession car¬ 
ried on in the United States by persons residing elsewhere.” 
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est or bonds, notes, or other interest-bearing 
obligations of residents, corporate or other¬ 
wise, * * V 

The change in the terminology of the 1916 Act ap¬ 
pears to have been fostered by the desire to avoid 
the technical construction of the phraseology under 
the 1913 Act, together with the resulting injustice 
and inequality in the operation of the statute. 5 

The provisions of the 1916 Act were carried over 
in substantially unchanged form into the succeed¬ 
ing statutes. We find in 1926 that the Congress 
provided in Section 233 (b) a definition of gross 
income in the case of foreign corporations as 
follows: 

* * * gros.- income means only gross in¬ 

come from sources within the United States, 
determined * * * in the manner pro¬ 

vided in section 217. 

The opening lines of Section 217 (a) (1), which 
treats of the net income of nonresident alien indi¬ 
viduals, again refer to income “from sources 
within the United States” subsequently specifying 

4 The provision relating to nonresident aliens is as follows 
(Sec. 1 (a)): 

u * * * a tax s h a q i^ levied, assessed, collected, 
and paid annually upon the entire net income received in the 
preceding calendar year from all sources within the United 
States by every individual, a nonresident alien, including 
interest on bonds, notes, or other interest-bearing obligations 
of residents, corporate or otherwise.” 

5 Holmes Federal Taxes, Sixth Ed., Sec. 204, pp. 394, 397. 
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a number of items to be included in gross income 
and a number of others to be excluded from gross 
income. With respect to interest, there id to be 
treated as income “from sources within the United 
States”— 

Interest on bonds, notes, or other ixiterest- 
bearing obligations of residents, corporate 
or otherwise, * * *. 

while— | 

Interest other than that derived from 
sources within the United States as pro¬ 
vided in paragraph (1) of subdivision 
(a); * * *. 

is to be treated as income “from sources without 
the United States.” (Sec. 217 (c) (1).) j 
The statute shows in unmistakable language the 
dominant intention to tax income of nonresident 
aliens and foreign corporations to the extent that 
it is derived from sources within the United 
States. 6 

- 

6 Standard Marine Insurance Co., Ltd., v. Commissioner, 
4 B.T.A. 853; Marine Inmrance Co., Ltd., v. Commissioner , 
4 B.T.A. 867; Tootal Broadhurst Lee Co., Ltd., v. Commis¬ 
sioner, $ B.T.A. 321, affirmed, 30 F. (2d) 239 (C.C.A. 2d), 
certiorari denied, 279 U.S. 861; O. 786, 1 Cumulative Bulle¬ 
tin 99; O.D. 710, 3 Cumulative Bulletin 125; LiO. 1069, 
1-1 Cumulative Bulletin 204. Holmes Federal Taxes, Sixth 
Ed., Sec. 204, pp. 395-396. Compare also, Revenue Act of 
1926, Sec. 214 (14) (c), Sec. 234 (b), Sec. 245 (c),|and Sec. 
260 (U.S.C.App., Title 26, Secs. 955, 986, 1005, ind 1028, 
respectively). 
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II 

Interest on a refund of Federal income taxes is within 
the fundamental purpose and spirit of the taxing atatt 
utes and its inclusion does no violence to their literal 
terms 

We have already noted that Congress has 

adopted the source of the income as the primary 

test of taxability in the case of nonresident aliens 

and foreign corporations. Income, as stated by 

the Supreme Court, 7 is derived from three sources: 

(1) Capital; (2) labor, (3) conversion of capital 

assets. “Interest” according to Webster is “a 

premium allowed for the use of money.” It is in 

the nature of an accretion to the principal fund 

which earns it. 4 Words & Phrases (Third 

Series), p. 398. Inasmuch as interest is income 

derived from capital, the place where the capital 

is employed is decisive; if it is employed in this 

eountrv the income is from “sources within the 
* 

United States.” If a source or origin must be as¬ 
signed to interest upon a refund of Federal income 
taxes it seems logically to follow that that source is 
the United States. 

The respondent, it is understood, will rely in part 
upon the general exemption embodied in Section 
213 (b) (4) of the statute which extends to— 

Interest upon * * * the obligations 
of the United States or its possessions. 

This particular provision came before the Circuit 
Court of Appeals for the Third Circuit in the case 


7 Eisner v. Maeoniber , 252 U.S. 189, 207. 
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of interest upon a refund received by a domestic 
corporation in American Viscose Corp. v. Commis¬ 
sioner, 56 F. (2d) 1033, certiorari denied, October 
10, 1032, No. 155. The court decided that the in¬ 
terest did not fall within the exempting provisions 
of the statute, saying in part (pp. 1033-1034) : 

The simple question, therefore, is, Was 
this refund of illegal taxes an “obligation 
of the United States” and the interjest paid 
thereon exempt from taxation? That the 
interest was income is apparent, an4 that it, 
as such, is taxable, is equally clear, unless 
the refund was one of the obligations of the 
United States Congress meant to | exempt. 
The Tax Board, following the principle 
stated in Kansas City Southern Railway Co. 
et al. v. Commissioner, 16 B.T.A. 665, held 
this refund was not exempt by the Oct. We 
agree with that conclusion. The exemptions 
of Congress were evidently meant to aid in 
the flotation of government bonds and se¬ 
curities by making them tax free and, there¬ 
fore, more attractive to investors. We see no 
reason why the construction of the statute 
should be so broadened as to cover a trans¬ 
action which had no relation to the flotation 
of securities, but was one where the govern¬ 
ment had wrongfully collected money, and, 
in righting the wrong, had, pro tahto, com¬ 
pensated therefor by paying interest. * * * 8 

8 The decision in Kansas City Southern Railway Co . v. 
Commissioner^ 16 B.T.A. 665, cited by the court, Was affirmed 
in part by the Circuit Court of Appeals for the Eighth Cir¬ 
cuit, 52 F. (2d) 372. The point for which the base is here 
cited appears not to have been urged on appeal, j 
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The conclusion reached in the American Viscose 
Corporation case is not without supporting author¬ 
ity. In Hibernia Savings Society v. San Fran¬ 
cisco, 200 U.S. 310, the Treasury of the United 
States had issued checks to the Savings Society 
in compliance with Section 3698 of the Revised 
Statutes for interest due on certain registered 
bonds of the United States. Although the checks 
were payable on demand they were held by the 
Savings Society until the first Monday in March, 
the day when the status of property for the purpose 
of taxation was determined under an ordinance of 
the City of San Francisco. The question arose 
whether the checks were exempt from taxation 
under Section 3701 of the Revised Statutes. The 
Supreme Court held the checks were not exempt, 
saying (pp. 313, 314, 315-316) : 

The basis of this exemption is the fact that 
a tax upon the obligations of the United 
States is virtually a tax upon the credit of 
the Government, and upon its power to raise 
money for the purpose of carrying on its 
civil and military operations. The efficiency 
of the Government service cannot be im¬ 
paired by a taxation of the agencies which 
it employs for such service, and, as one of 
the most valuable and best known of these 
agencies is the borrowing of money, a tax 
which diminishes in the slightest degree the 
value of the obligations issued by the Gov¬ 
ernment for that purpose impairs pro tanto 

their market value. 

***** 
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The principle, however, upon which this 
exemption is claimed does not apply to obli¬ 
gations, such as checks and warrants in¬ 
tended for immediate use and designed 
merely to stand in the place of moneyf, until 
presented at the Treasury and the money ac¬ 
tually drawn thereon. In such case the tax 
is virtually a tax upon the money which may 
be drawn immediately upon presentation of 
the checks. * * * I 

I 

* * * * i * 

Although the checks in question were not 
intended to circulate as money, and there¬ 
fore do not fall within the letter df the 
statute, the reasons that apply to that class 
of obligations we think apply with equal 
force to checks intended for immediate pay¬ 
ment, though not intended to circulate as 
money. While the checks are obligations of 
the United States and within the letter of 
Section 3701, they are not within its spirit, 
and are proper subjects of taxation. (Italics 
supplied.) | 

It is clear that the obligation, self-imposed upon 
the United States by Section 1116 (a) of tliej Reve¬ 
nue Act of 1926, infra, to pay interest upon an 
overpayment of taxes, is not an obligation founded 
in contract. This factor distinguishes such qn ob¬ 
ligation from one assumed in the issuance of bonds 
or like securities, which is strictly contractual. In 
the latter case the imposition of a tax upon prin- 

I 

■cipal or interest renders the obligation less Attrac¬ 
tive to the buying public and thus interfere^ with 
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the consummation of contracts by the Government 
designed for the purpose of raising funds for Gov¬ 
ernmental purposes. Here, on the other hand, the 
Government has itself assumed an obligation to 
repay overpayments of taxes, wholly independent 
of contract, and whether or not the principal or in¬ 
terest of such repayments is taxable in the hands 
of the recipient can have no effect, proximate or 
remote, upon the discharge of the functions of 
Government. This, it is believed, is the underlying 
basis of the decision in American Viscose Corf. v. 
Commissioner, supra. 

It would seem to be clear that, as stated by the 
Supreme Court in the Hibernia Savings Society 
case above quoted^ while the statute imposes an ob¬ 
ligation upon the United States “within the letter 
of” Section 213 (b) (4) of the Revenue Act of 1926, 
such obligations are “not within its spirit, and are 
proper subjects of taxation.” 

The Government’s contention as to the proper 
construction to be given the word “obligation” in 
the section under discussion is also supported by 
United States Trust Co. of New York v. Anderson, 
60 F. (2d) 291 (S.D.N.Y.). In that case the court 
held that interest paid on a condemnation award 
was not interest on an obligation of a State or 
political subdivision thereof, exempt from tax 
under Section 213 (b) of the Revenue Act of 1926. 
The petitioner’s position finds further support in 
Missouri Pacific Railroad Co. v. Commissioner, 22 
B.T.A. 267, 296; Leo M. Kline v. Commissioner, 26 
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B.T.A. 745; Mary Lincoln I sham v. Commissioner , 
26 B.T.A. 1040; Hubert He Stuers v. Commissioner r 
26 B.T.A. 201. 

These decisions also reflect the administrative 
interpretation of the statute. I.T. 1748, IIj-2 Cu¬ 
mulative Bulletin 92-93; I.T. 2210, IV-2 Cumula¬ 
tive Bulletin 43, Such an administrative inter¬ 
pretation is entitled to great weight. Brewster v. 
Gage, 280 U.S. 327, 336; Fatccus Machine\ Co. v. 
United States, 282 U.S. 375, 378; McCaughn v. 
Hershey Chocolate Co„ 283 U.S. 488. j 

We submit it is quite evident that respondent is 
not entitled to an exemption by virtue of Section 
213 (b) (4) and that the exemption thus extended 
is no broader than the constitutional immunity in 
favor of bonds and like securities issued by the 
sovereign as a means of borrowing money for Gov¬ 
ernmental purposes. 9 If there were any doubt as 

9 There has been considerable opposition to the exemption 
of State obligations from Federal taxation and of Federal 
obligations from State taxation within constitutional limits 
and efforts have been made to amend the Constitution in this 
respect. H.Rep. 969, 67th Cong., 2d Sess. (Committee on 
Ways and Means). Under these circumstances it is hardly 
to be supposed that Congress intended to broaden the con¬ 
stitutional immunity obtaining in this field. The express 
exemptions in favor of Liberty bonds in connection with 
their authorization and issuance, together with the ^mend¬ 
ing provisions of later statutes (see Sec. 1125, Revenue Act 
of 1926) strongly suggest that in the absence of such express 
provisions the interest upon these obligations would have 
been taxable in its entirety. See Treasury Regulations 69* 
Arts. 77-79. 

i 

I 

I • 
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to the correctness of our position in this respect— 
and we concede none—it is dispelled by the lan¬ 
guage in a later part of the same subsection which 
refers specifically to the 44 obligations or securities” 
requiring a statement showing their 44 number and 
amount” and the income received therefrom, and 
refers to their 46 issue.” This language is uni¬ 
formly inconsistent with the theory that the Con¬ 
gress had in mind refunds of taxes or anything 
other than notes, bonds, certificates of indebted¬ 
ness, and obligations of that character, which may 
be 44 issued” and which bear 44 numbers.” 

We pass to Section 217 (a) (1) in an effort to 
discover whether the respondent falls within its 
compass. This section specifies that— 

Interest on bonds, notes, or other interest- 
bearing obligations of residents, corporate, 
or otherwise, * * *. 

shall be 44 treated as income from sources within the 
United States.” 

The Board of Tax Appeals ruled, correctly, we 
submit, that in this clause the phrase 44 other inter¬ 
est-bearing obligations” is sufficiently broad to 
include internst upon tax refunds. Interest is 
treated as income for all other purposes. 10 It is 
obviously gain from capital within the fundamen¬ 
tal definition laid down in Eisner v. Macomber, 
supra, and elsewhere. No sound reason suggests 

10 It is specifically included in the definition of gross 
income embodied in Sec. 213 (a), Ke venue Act of 1926, 

infra. 
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itself why interest upon a refund of taxes should 
be treated differently from interest upon any other 
obligation or indebtedness. 

Furthermore, to limit the language of the section 
by the application of the rule ejusdem generis 
would in effect read out of the statute the language 
which follows. The Congress there made Certain 
specific exceptions from its opening language, nota¬ 
bly of interest on deposits with persons carrying on 


the banking business and interest received] 


under 


certain circumstances where it shall appear that 
less than 20 percent of the gross income of the payor 
was derived “from sources within the United 
States” during a specified period preceding the 
payment of the interest. These qualifijeations 
would be rendered meaningless if the preceding 
language were treated as applying only to bonds, 
notes, and obligations ejusdem generis. However, 
no part of a statute may be treated as surplusage if 
any other construction is reasonably plossible. 
Bernier v. Bernier, 147 U.S. 242, 246. 

It is anticipated that the respondent will stress 
what might seem to be an inconsistency in our in¬ 
terpretation of the word “obligations” as used in 
Sections 213 and 217. The word “obligation” is 
generic—a word of many meanings. Its meaning 
depends upon the context and the purpose) of the 
particular statute in which it is employed. Hi¬ 
bernia Savings Society v. San Francisco, supra. 
The fact that it has one meaning as used in one 
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statute or part of a statute does not demand that it 
be placed in a strait-jacket, and given precisely 
the same meaning under any and all other circum¬ 
stances. We invite attention to an observation 
made by the Supreme Court in Towne v. Eisner 1 , 
245 U.S, 418, 425: 

A word is not a crystal, transparent and 
unchanged j it is the skin of a living thought 
and may vary greatly in color and content 
according to the circumstances and the time 
in which it is used. 

Apt language is also used by the same Court in 
Atlantic Cleaners & Dyers v. United States, 286 
U.S. 427, where it is said (p. 433) : 

Most words have different shades of 
meaning and consequently may be variously 
construed, not only when they occur in dif¬ 
ferent statutes, but when used more than 
once in the same statute or even in the same 
section. 

Section 213 (b) (4) is an exempting statute 
which excludes from gross income interest upon 
obligations of the United States and its posses¬ 
sions. As such it is subject to a strict construction 
in favor of the Government. In view of this situa¬ 
tion and the legislative purpose behind the provi¬ 
sion the Government contended in the American 
Viscose Corporation case, that although the word 
“obligations” as normally used is broad enough to 
indicate any obligation which the United States 
might assume, the history and legislative purpose 
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required that it be interpreted in a more limited 
sense. In effect the Commissioner contended, and 
the court held, that the word “obligations” should 
be confined to those directly associated with an 
exercise of the Federal borrowing power. 

Section 217, on the other hand, defines gross in¬ 
come in the case of nonresident aliens. Provisions 
defining gross income have been uniformly the sub¬ 
ject of a liberal interpretation, in order that the 
taxing statutes shall miss no part of their declared 
purpose to tax income. It is believed that any ap¬ 
parent inconsistency in the Government’s position 
is met by the difference in the language Used, by 
the difference in the legislative purpose beljind the 
sections, and by the significant language embodied 
in the qualifying clause. 

This leaves us to consider the ground upon which 
the Board rested its decision, namely, that the 
United States is not a “resident” within the lan- 
guage of the statute. The Board relied upon its 
earlier ruling in Consorzio Vemziano Di Armento 
E Navigazione v. Commissioner, 21 B.T.A. 984, and 
State, Montgomery, pros., v. Trenton, 40 N.J.L. 89, 
quoted in the Board’s opinion (R. 10). Assessors 
in the latter ease were authorized by statute to de¬ 
duct the sum of any debts bona fide due to creditors 

i 

residing within the State. The prosecutor Claimed 
a deduction of $10,000, the amount of a mortgage 
upon his real estate held by trustees for the support 
of the public schools. The court, after adverting 


I 

I 
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to the principle that exemptions from taxation are 
to be strictly construed, said (pp. 91-92) : 

It is evident that the construction which 
the prosecutor claims, was not in the mind 
of the legislature when we consider the cause 
of allowing the exemption. It was to take 
the tax off one and put it upon another. It 
is commonly thought that the taxation of 
debtor and creditor is double taxation, and 
it is a popular doctrine that a person’s debts 
should be deducted to ascertain the amount 
of his taxable property. Whether this is a 
correct principle of assessment is doubtful, 
but the legislature have acted upon it in 
passing this act, which allows the deduction 
of debts when the creditor resides in the 
state, and is taxable here. If the debtor is 
allowed to take from the valuation of his 
property the amount he owes to another, the 
legislature intended that the creditor should 
pay tax for the amount thus deducted, as 
part of his taxable property. This could 
not be done when the creditors were non¬ 
resident, hence the limitation to debts due 
to creditors residing within the state, and 
taxable here. It is manifest that there was 
no purpose to release the debtor unless the 
tax could be collected from the creditor. It 
w T as the intention to tax all property within 
the state. Either the debtor must pay the 
full tax for the property he holds, or, if he 
claim a deduction for his debts, he and his 
creditors together must pay the tax. If it 
was the intention to exempt the borrower of 
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state funds from taxation to the amount of 
his loan, and withdraw from the taxable 
property of the state the large sum repre¬ 
sented by the school fund, there should have 
been some clear expression of such purpose, 
and it should not be left to doubtful interpre¬ 
tation. When money passes out of th^ state 
treasury into the hands of a citizen, it loses 
its immunity from taxation as public funds, 
and becomes assessable as individual prop¬ 
erty, unless expressly exempted. The jbonds 
and mortgages representing these funds are 
held by public officers as public prdperty, 
and are not liable to taxation. Neither in 
the words used in this act nor in its reason, 
do I find the unambiguous expression which 
is required to exempt property from the 
burden of general taxation. 

Thus the State court in the ease relied upon hy the 
Board did just what we ask this Court to do—it 
first inquired into the primary purpose of the 
statute and then proceeded to interpret and apply 
its provisions in the light of the underlying pur- 

i 

pose. 

The United States is a corporation ( United 
States v. Maurice, 2 Brock. (U.S.) 96, 109 (per 
Marshall, C. J.); Respublica v. Cornelius Siceers, 
1 Dali. 41, 44; Van Brocklin v. State of Tennessee, 
117 U.S. 151, 154), and if a residence must be as¬ 
signed to it as a sovereign state, certainly the seat 
of government must be considered that residence. 
Obviously, the United States is not a nonresident 
within its own territory. It is believed that the 
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United States may fairly be brought within the 
import of this statute without doing violence to 
its language. 11 

The error inherent in the Board’s conclusion 
that the Federal Government is not a “resident” 
within the purview of the statute becomes particu¬ 
larly apparent when we consider the sense in which 
the term was obviously employed by the Congress. 
Congress has uniformly adopted the source of the 
income as the criterion for determining tax lia¬ 
bility in the case of nonresident aliens and foreign 
corporations. Section 233 of the statute recog¬ 
nizes this standard in express terms and refers 
back to Section 217. Section 217 recognizes the 
same test and then by way of explanation pro¬ 
vides that interest on the obligations of residents 
shall be treated as income “from sources within 
the United States”. The provision attributing 
interest from residents to income “from sources 
within the United States” is obviously neither 
intended to enlarge nor restrict the scope of the 
primary criterion. We earnestly urge that income 
from the obligations of a political entity having its 
seat in the United States is income from sources 
within the United States within the purview of 

this statute fullv as much as if it emanated from 

•/ 

an individual citizen. 

11 See G.C.M. 3845, VII-1 Cumulative Bulletin 178; 

G.C.M. 8902. IX-2 Cumulative Bulletin 222. 

/ 
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III 

The decision of the Board of Tax Appeals enjtails an 
arbitrary discrimination against resident taxpayers 
and should not be sustained if the language of the 
statute admits of any other construction 

The arbitrary and discriminatory nature of the 
decision here reviewed becomes evident bv refer¬ 
ence to the opinion of the Circuit Court of Appeals 
in the case of American Viscose Corp. v. Commis¬ 
sioner, supra. The court there held, correbtly, we 
submit, that interest upon a refund of income taxes 
constitutes income to a domestic corporation. The 
Board here held that income received under the 
identical circumstances by a foreign corporation is 
exempt. We do not concede for a moment that the 

i 

Congress ever intended such a whimsical result. 
We submit, furthermore, that such a construction 
should only be sanctioned where required by the 
direct mandate of an unambiguous statute, ' 

The Board of Tax Appeals sought to jujstify its 
conclusion by reference to the familiar rule of con¬ 
struction that ambiguities in taxing statutes must 
be resolved in favor of the taxpayer. We think 
the facts of this case do not call for the application 
of that principle. The principle does no| justify 
the creation of doubt. Irwin v. Gavit, supra, p. 
168. The doubt as to the meaning of the statute 
must be one which remains after all recognized 
rules for ascertaining its meaning have been tried. 
Baltimore Talking Board Co. v. Miles, 280 Fed. 658, 
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661 (C.C.A. 4th), certiorari denied, 259 U.S. 587. 
Furthermore, and significantly, the literal meaning 
of words cannot be insisted on in resistance to a 
taxing statute to the point where it reduces the 
statute to a series of empty declarations. Carbon 
Steel Co. v. Lewellyn, 251 U.S. 501, 505. 

As we have already indicated, the respondent is, 
in reality, seeking an exemption and under such 
circmnstanees the statute is to be construed in 
favor of the public as opposed to the individual 
claimant. Bank v. Tennessee, supra, p. 495; Bank 
of Commerce v. Tennessee, s'upra; Cornell v. Coyne, 
supra, p. 431; Pacific Co. v. Johnson, 285 U.S. 480, 
491. 

CONCLUSION 

Iii view of the foregoing, it is respectfully sub¬ 
mitted that the decision of the Board of Tax Ap¬ 
peals should be reversed. 

Sewall Key, 

J. Louis Monarch, 

; Wm. Cutler Thompson, 
Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

J. M. Leinj-.nkugel, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Cou/nsel. 
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APPENDIX 

Statute Involved 


REVENUE ACT OF 1926, C. 27, 44 STAT. 9 

Sec. 233. (b) In the case of a foreign corpora¬ 
tion, gross income means only gross income from 
sources within the United States, determined (ex¬ 
cept in the ease of insurance companies subject to 
the tax imposed by sections 243 or 246) in thfe man¬ 
ner provided in section 217 (U.S.C.App.' Title 
26, Sec. 985). j 

Sec. 217. (a) In the case of a nonresident alien 
individual or of a citizen entitled to the benefits of 
section 262, the following items of gross income 
shall be treated as income from sources within the 
United States: 

(1) Interest on bonds, notes, or other ipterest- 
bearing obligations of residents, corporate or oth¬ 
erwise, not including (A) interest on deposits with 
persons carrying on the banking business paid to 
persons not engaged in business within the United 
States and not having an office or place of business 
therein, or (B) interest received from a rlesident 
alien individual, a resident foreign corporation, or 
a domestic corporation, when it is shown! to the 
satisfaction of the Commissioner that less than 20 
per centum of the gross income of such Resident 
payor or domestic corporation has been derived 
from sources within the United States, as deter¬ 
mined under the provisions of this section, 

(25) 


for the 
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three-year period ending with the close of the tax¬ 
able year of such payor preceding the payment of 
such interest, or for such part of such period as 
may be applicable; 

* * * * * 

(e) The following items of gross income shall 
be treated as income from sources without the 
United States: 

(1) Interest other than that derived from 
sources within the United States as provided in 
paragraph (1) of subdivision (a); * * *. 
(U.S.CApp., Title 26, Sec. 958.) 

Sec. 213. For the purposes of this title, except as 
otherwise provided in section 233— 

(a) The term “gross income” includes gains, 

profits, and income derived from salaries, wages, 
or compensation for personal service * * * of 

whatever kind and in whatever form paid, or from 
professions, vocations, trades, businesses, com¬ 
merce, or sales, or dealings in property, whether 
real or personal, growing out of the ownership or 
use of or interest in such property; also from in¬ 
terest, rent, dividends, securities, or the transaction 
of any business carried on for gain or profit, or 
gains or profits 1 and income derived from any 
source whatever. * * * 

(b) The term “gross income” does not include 

the following items, which shall be exempt from 

taxation under this title: 

* * * * * 

(4) Interest upon * * * (C) the obliga¬ 

tions of the United States or its possessions. 
Every person owning any of the obligations or 
securities enumerated in clause (A), (B), or (C) 
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shall, in the return required by this title, submit a 
statement showing the number and amount of such 
obligations and securities owned by him and the 
income received therefrom, in such form anji with 
such information as the Commissioner may require. 
In the case of obligations of the United States is¬ 
sued after September 1, 1917 (other than postal 
savings certificates of deposit), the interes) shall 
be exempt only if and to the extent provided in 
the respective Acts authorizing the issue thereof as 
amended and supplemented, and shall be excluded 
from gross income only if and to the extent it is 
wholly exempt to the taxpayer from income 
taxes; * * *. (U.S.C. App., Title 26, Sec. 954.) 

Sec. 1116. (a) Upon the allowance of a credit or 
refund of any internal-revenue tax erroneously 
* * * collected, * * * interest shall be allowed 
and paid on the amount of such credit or refund at 
the rate of 6 per centum per annum from the date 
such tax, * * * was paid to the date of the al¬ 
lowance of the refund, or in the case of a credit, 
to the due date of the amount against which the 
credit is taken, but if the amount against which the 
credit is taken is an additional assessment made 
under the Revenue Act of 1921, the Revenue Act 
of 1924, or this Act, then to the date of the Assess¬ 
ment of that amount. (U.S.C. App., Title 26 , Sec. 
153.) 
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of Section 217(a)(1) of the Revenue Act of 192|5 .... 

Conclusion .|. 

Appendix A—Extracts from statute .!. 
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APPEAL FROM THE BOARD OF TAX APPEALS 


BRIEF FOR THE APPELLEE 

. 

Statement 

This appeal was brought to this Court by ijhe Com¬ 
missioner of Internal Revenue by petition seeking re¬ 
view of the decision of the Board of Tax Appeals, 
entered April 30, 1932 (R. 11), finding no djeficiency 
in appellee’s Federal income taxes for the jcalendar 
year 1927. 

(a) 

| 

The Facts j 

I 

j 

The facts, as alleged in the petition (R. £-3), ad¬ 
mitted in the answer (R. 7), and found by tlje Board 
in its opinion (R. 8), are as follows: The appellee 
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is a foreign corporation, organized and existing un¬ 
der and by virtue of the laws of the Kingdom of 
Sweden, with its principal office in said country, and 
has no office or place of business in the United States. 
During the year 1927, the appellee received from the 
United States Government the sum of $8,683.81 as in¬ 
terest on a refund of Federal income taxes thereto- 
. fore overpaid for a prior year. The appellant in¬ 
creased appellee’s income for the year 1927, by in¬ 
cluding therein said sum of $8,683.81; and on ac¬ 
count of such increase determined a deficiency in the 
sum of $1,172.32, from which determination the ap¬ 
pellee duly appealed to the United States Board of 
Tax Appeals. The Board heard the appeal and de¬ 
cided that said sum of $8,683.81 was not taxable in¬ 
come to the appellee and that there was no deficiency; 
and from that decision, the appellant brings this ap¬ 
peal. 


(b) 

The Question 

The only question raised is one of statutory con¬ 
struction and is whether interest paid to a foreign 
corporation by the United States, on a refund of 
Federal income taxes theretofore overpaid for a prior 
year, comes within the explicit terms of the excep¬ 
tion, contained in the Revenue Act of 1926, to the 
general rule therein provided that interest received 
by a foreign corporation is not subject to United 
States income tax. The primary question, in our 
view, is neither whether the Act 4 ‘exempts” such in¬ 
terest, nor 'whether the interest is in fact from sources 
within the United States, but only, as stated by the 
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Board in its opinion (R. 9), 1 whether this interest 
comes within the general rule of interest I to be 
“treated as” from sources without the United (States, 
or the exception to the rule which defines the limited 
class of interest which is to be “treated as’! from 
sources within the United States. As an alternative, 
it is pointed out that the Act expressly exempts from 
the tax, interest on obligations of the United States. 

We point out here, at the beginning, that, a^ it ap¬ 
pears to us from his brief, appellant’s entire case is 
based upon fundamentally erroneous premises. As we 
follow his contentions, appellant’s basic proposition 
is that Congress intended to tax all interest ]j)aid to 
a non-resident alien or foreign corporation by ja resi¬ 
dent payor, unless specifically exempted. W£ urge 
that Congress has exhibited, and, further, has jclearly 
expressed in the words of the Act, an intent tjhat no 
interest is taxable to a non-resident alien or foreign 
corporation, even though in fact from sources j within 
the United States, except such as falls within £he ex¬ 
plicit definition of the items constituting the | excep¬ 
tion to the general rule of non-taxability. Upon the 
unsound foundation of the foregoing mistaken pre¬ 
mise, appellant erects a further contention, j which 
derives from its source an equal error, and \^hich is 
that appellee here attempts to establish an exception 
to a general rule of taxability and hence mu^t meet 

-— — 

1. “It is at once apparent that all interest, even though cOncededly 
from sources within the United States, is not to be treated ap interest 
from sources within the United States, for subdivision (c)(1) of 
Section 217 provides that interest other than that derived froiii sources 
within the United States as provided in paragraph (1) of subdivision 
(a) shall be treated as income from sources without the United States. 
Therefore to constitute gross income from sources within tlje United 
States the interest herein must be brought within the provjisions of 
said paragraph (1) of subdivision (a)” (R. 9). 
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the strict construction accorded an exemption. To this 
we reply that appellant’s premise as to the general 
rule being false, his conclusion is false; that to assert 
that certain income is not taxed is not to assert that 
it is “exempted”; and that in point of fact it is ap¬ 
pellant, and not appellee, who seeks to establish an 
exception to the general rule and who must meet the 
rigid construction applied to exceptions. 


(c) 

The Statute 

The statute here involved is the Revenue Act of 
1926 and the pertinent provisions thereof are herein¬ 
after set out in Appendix A, and are, in brief, as fol¬ 
lows : 

Section 230 of the Act imposes an income tax on 
the net income of corporations. 

Section 232 defines net income to mean gross in¬ 
come, as defined in Section 233, less the deductions 
allowed. 

Section 233 provides that “in the case of a foreign 
corporation, gross income means only gross income 
from sources within the United States determined 
* * * in the manner provided in section 217”. 

Section 217 provides that interest other than that 
within the definition contained in paragraph (1) of 
sub-section (a) of the section “shall be treated as 
income from sources without the United States”; and 
paragraph (1) of sub-section (a) of the section, de¬ 
fines the interest to be “treated as” income from 
sources within the United States to be “Interest on 
bonds, notes, or other interest-bearing obligations of 
residents, corporate or otherwise”, with certain ex¬ 
clusions from even that limited category. 
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I 
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Section 213(b)(4) provides that interest upon obli¬ 
gations of the United States (with certain exceptions 
not relating to foreign corporations) shall be ex¬ 
cluded from gross income and exempt from |he tax. 

Section 236(a) provides that such interest upon 
obligations of the United States as is included in 
gross income, shall be allowed as a credit, that is to 
say, shall not be included in net taxable income. 

Errors to be Relied Upon 

i 

| 

In this case, a holding by the Board of Tax j Appeals 
in favor of the appellee on any one of three joints of 
law would have resulted in a decision for the Appellee. 
These three points are: (1) The interest in jquestion 
was not upon a bond, note or other interest-bearing 
obligation within the purview of Section 217(^)(1) of 
the Revenue Act of 1926; (2) the interest even if upon 
such an interest-bearing obligation, was not hpon the 
obligation of a resident, corporate or otherwise with¬ 
in the meaning of that section; and (3) if the| interest 
was upon an obligation within the meaningj of that 
section, it is expressly exempted from tax brr virtue 
of the exemption of interest on obligation^ of the 
United States. The Board gave its judgment for the 
appellee on the ground that the interest was hot upon 
the obligation of a resident, but held it was interest 
on an obligation within Section 217(a)(1) aiid failed 
to find that it was exempted. | 

Out of an abundance of precaution and to preserve 
beyond any doubt its rights to ask for affirmance on 
any one, or on all, of said points, appellee filecj a cross 
assignment of errors stating that it would ^ely not 
only upon the correctness of the Board’s holding that 
such interest was not upon the obligation of a resi- 

i 

i 

i 

i 

i 

i 

i 
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dent, but also, and in the alternative, upon the errors 
of the Board in failing to hold in appellee’s favor on 
the other two points noted. 2 

Summary of Argument 

The plain scheme of the Revenue Act of 1926 is 
to tax residents and citizens upon their entire income, 
with defined exceptions, but as regards the taxation 
of interest to non-resident aliens and foreign corpo¬ 
rations, the scheme of the Act is the exact opposite 
and is that such interest is not subject to the tax, ex¬ 
cepting only the items explicitly defined. The Act in 
terms provides that interest paid to such foreign tax¬ 
payers is to be “treated as from sources without 
the United States” except such as comes within the 
definition prescribed which is “interest on bonds, 
notes, or other interest-bearing obligations, of resi¬ 
dents, corporate or otherwise”. It is the contention 
of appellee that to bring the interest in question with¬ 
in the definition of this exception, appellant must 
present a case so strong as to admit of no well 
founded doubt and requiring no extension, by in¬ 
ference or otherwise, from the plain words; that 
without the necessity of relying on this rule, ap¬ 
pellee’s case is clear that the interest was not on a 
bond, note or other interest-bearing obligation of a 
resident, because, in the context, the word “obliga¬ 
tions” refers only to obligations in the nature of in¬ 
vestments or loans, and because the obligation, even 
if otherwise within the meaning of the definition, 
was not that of a resident, in that the United States, 


2. Of course, the decision of the Board should be affirmed if the re¬ 
sult was correct, even if the ground stated by the Board for its decision 
was not the only ground, or even if it was insufficient or erroneous. 
Lewis-Hall Iron Works v. Blair, 57 App. D. C. 364, 366 ; 23 Fed. (2d) 
972, 974, 975. 
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the obligor, has no capacity to reside and i$ there¬ 
fore not a resident. As an alternative, appellei points 
out that if this interest is upon such an obligation of 
the United States as to bring it within the Abt, then 
it is expressly excluded from taxable income [by Sec¬ 
tion 213(b)(4) of the Act, which exempts interest on 
obligations of the United States, or in any efent, by 
Section 236(a), which allows as a credit, and jhus ex¬ 
cludes from net taxable income, any interest on obliga¬ 
tions of the United States which may be included in 
gross income. 

Argument 

I 

The Revenue Act of 1926 presents a complete 
scheme of taxation, and defines, with the exactitude 
resulting from the experience of five prior income 
tax acts covering a period of thirteen years, the items 
of income which are, and which are not, subject to 
the tax. In the case of domestic taxpayers and resi¬ 
dent alien individuals, the scheme of the Act ii clearly 
to tax all income with defined exceptions. In the case 
of all other foreign taxpayers, the scheme of j the Act 
is just as clearly to exclude from the tax all interest, 
even though in fact from American sources, with de¬ 
fined exceptions. This intent so to differentiate be¬ 
tween domestic and foreign taxpayers is mos{ clearly 
shown in the phrasing of Section 217, whic^i is the 
section here under consideration and which, instead of 
taxing to such foreigners all interest except j such as 
might come within a definition of income froip sources 
without the United States, provides that all interest is 
to be treated as from foreign sources, and hejnce that 
no interest is taxable to non-resident foreigners, ex¬ 
cept such as may come within the definition j of what 
is to be “treated as” from sources within th^ United 
States. ! 
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I 

Since the enactment of the Revenue Act of 1921, Con¬ 
gress has taxed residents and citizens on their en¬ 
tire net incomes except for specified exemptions, but 
the taxation of interest received by non-resident 
aliens and foreign corporations has been on exactly 
the opposite theory and interest received by them is 
tax-free except such items as are expressly subjected 
to tax 

The assertion, oft repeated in the appellant’s brief, 
that the appellee is seeking* to establish an exemp¬ 
tion, excepting the interest here in question from a 
general taxing act, is diametrically opposed to the 
plain words and clear purpose of the Act and rests 
upon the unfounded premise that 4 4 Congress has con¬ 
sistently striven to subject to taxation the income of 
non-resident aliens and foreign corporations in so far 
as referable to sources within the United States”. 

It is true that the 1913 and 1916 Acts, which are 
quoted in appellant’s brief, and also the 1918 Act, 
which did carry over the substance of the provisions 
of the 1916 Act, levied the tax on such of the income 
of foreigners as was in fact from sources within the 
United States. But in connection with the enact¬ 
ment of the 1921 Act, the entire matter of taxing non¬ 
resident aliens and foreign corporations was thor¬ 
oughly examined anew and the Act was enacted with 
numerous new provisions and based upon a funda¬ 
mentally new theory. From one subsection of eight 
lines contained in the 1918 Act, the provisions taxing 
such taxpayers were changed to and succeeded by a 
section of the 1921 Act consisting of fifteen sub¬ 
divisions, and ninety-three lines.*'* From a few gen¬ 
eral terms, the provisions were changed to detailed 


and specific definitions of taxable and non-taxable in¬ 
come. From the general rule that the source of the 
income was the criterion of its taxability, the criterion 
became the precise definitions contained in tljie Act. 
And, most significant, from the general rule tjhat all 
interest which could be reached by the United! States 
was taxable, the 1921 Act provided that no interest 
was taxable except such as came within the jdefined 
exception to the rule. It is the provisions of tljie 1921 
Act which have been carried over substantially un¬ 
changed into succeeding Acts. 4 j 

While the phrases 44 income from sources | within 
(or without) the United States’’ were retained, the 
criterion of taxability was changed from the if act of 
the source to a system of statutory definitions of 
what was to be “treated as” from sources riithout 
or within the United States with the general rule 
that interest is non-taxable, excepting only specified 
items. 

Far from the appellee attempting to establish an 
exemption from a general rule of taxation, itj; is the 
appellant who is seeking to establish an exception to 
a plainly expressed and unambiguous general rule of 
non-taxability. j 

4 4 The following items * * * shall be treated as in- 
come from sources without the United States:|(1) In¬ 
terest other than that derived from sources j within 
the United States as provided in paragraph (1) of 


3. Section 217 of the 1921 Act contains, in addition to the above, 
two other subsections carrying over provisions relating to Reductions 
found in other parts of the 1918 Act. 

4. All the cases and Departmental Rulings cited by appellant in his 
footnote #6 for the proposition that the “statute shows in iunmistak- 
able language the dominant intention to tax income of ndn-resident 
aliens and foreign corporations to the extent that it is derived from 
sources within the United States”, were decided under the 1918 or 
prior Acts. 
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subdivision (a); * * *”. (Italics supplied.) Section 
217(c)(1). 

As stated by appellant in his brief, he who would 
establish an exception to a general rule must present 
a case strong enough to be embraced within a strict 
construction of the excepting clause. A well founded 
doubt will be fatal and there must be no extension. 

Unless appellant can sustain this burden, his case 
must fall. 

The choice of the^ word “exemption” in stating 
this rule is an unhappy and confusing one here, for 
it tends to cloud the clear and legitimate distinction 
between exempting an item and refraining from tax¬ 
ing it. An “exemption” in a taxing statute is to be 
strictly construed in favor of the Government because 
the “exemption” is an exception to the general rule of 
taxability. The strict construction of an “exemp¬ 
tion” is merely one expression of the more inclusive 
rule that any exception must be strictly construed 
and not extended by implication. Where a general 
rule is established by statute, with exceptions, the ex¬ 
ceptions should be strictly construed; they include 
only what their plain language embraces; they must 
not be extended by implication; the expression of one 
exception excludes all others; and all doubts must 
be resolved in favor of the general rule. 

Bend v. Hoyt , 13 Pet. 263; 

Equitable Life Assurance Society v. Clements , 
140 U. S. 226; 

Hopkins v. U. S., 235 Fed. (C. C. A.) 95; 

Baker v. Cloivser, 158 Iowa 156; 43 L. R. A. 
(X. S.) 1056; 

Piedmont & N. By. Co. v. U. S ., 30 Fed. 
(2d.) 421; 

Spokane & Inland R . Co. v. U. S., 241 U. S. 
344. 
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In asserting that the interest here in Question is 
not taxed by the Act, appellee is claiming no “ex¬ 
emption”. The plain, the evident, and thej expressed 

i 

intention of Congress is to tax citizens a^d resident 
aliens upon their entire incomes, but to refrain from 
taxing non-resident aliens or foreign corporations 
upon any interest except upon defined items thereof. 
To ask an extension of such an exceptioii is to ask 
not for judicial construction, but for judicial legis¬ 
lation. 

i 

The rule of construction to be applied td appellee’s 
contention is not that of the strict construction of 
exceptions—that is the rule which is applicable to 
the position of the appellant. The rule construc¬ 
tion which appellee urges should be applied to its 
contention is that a doubt in a taxing statute must 
be resolved in favor of the taxpayer. 

United States v. Merriam, 263 TJl S. 179; 

Reinecke v. Northern Trust Co., 278 U. S. 
339; ! 

Burnet v. Niagara Falls Brewing Co., 282 
TJ. S. 648. j 

I 

i 

In United States v. Merriam, supra, tile Supreme 
Court said, pp. 187, 188: 


i 6 * 




* On behalf of the Government it is 
urged that taxation is a practical matter and 
concerns itself with the substance of the thing 
upon which the tax is imposed rathef than with 
legal forms or expressions. But in statutes levy¬ 
ing taxes the literal meaning of the! words em¬ 
ployed is most important for such Statutes are 
not to be extended by implication beyond the 
clear import of the language used. If the words 


i 
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are doubtful, the doubt must be resolved against 

the Government and in favor of the taxpayer. 
* » * > ? 


Unless the interest here in question is plainly and 
undoubtedly within the definition of ‘‘Interest on 
bonds, notes, or other interest-bearing obligations of 
residents, corporate or otherwise”, unless there can 
be no well founded doubt but that the interest is 
within the definition, it is submitted that it falls 
within the general rule, is to be “treated as” from 
sources without the United States and is not subject 
to the tax. 

II 

Interest paid by the United States Government upon a 
refund of federal income taxes is not “interest on 
bonds, notes or other interest-bearing obligations” 
within the purview of Section 217(a)(1) of the Rev¬ 
enue Act of 1926 

While, as aforesaid, appellee earnestly contends 

that anv well founded doubt would be sufficient to 
•> 

exclude the interest in question from the compass of 
the exception within which appellant desires to draw 
it, appellee submits that even without the aid of that 
rule, its case is so strong that it should have judg¬ 
ment. 

The interest here in question was interest paid 
by the United States to a foreign corporation upon 
a refund of an overpayment of Federal income taxes. 
Entirely apart from the fact that the Act exempts 
interest on obligations of the United States, the in¬ 
terest, to be taxable, must be “Interest on bonds, 
notes, or other interest-bearing obligations of resi¬ 
dents, corporate or otherwise”. 
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Section 217 provides in part as follows: 

“(c) The following items of gross incoine shall 
be treated as income from sources without 
the United States: 

“1. Interest other than that derived from 
sources within the United States |as pro¬ 
vided in paragraph (1) subdivision (a). 

“(a) * * * the following items of gross income 
shall be treated as income from sources 
within the United States: 

“1. Interest on bonds, notes or other in¬ 
terest-bearing obligations of residents, cor¬ 
porate or otherwise, * * V’ 

To be taxable, the interest must be on a bond, note 
or other interest-bearing obligation; and further, 
such bond, note or other interest-bearing obligation 
must be that of a resident, corporate or otherwise. 
Unless both of such requirements are fulfijlled, the 
interest is not taxable. It is the contention of the 
appellee that the interest here in question fulfills 
neither. 

Interest on a refund of taxes is manifestly not on 
a bond or a note. We think it equally plaift that it 
is not on “other interest-bearing obligations?’ within 
the meaning of Section 217(a). The question is 
whether the word “obligations”, used in tjhis con¬ 
text, has a meaning so broad as to include every 
sort of liability, or whether it includes only those 
ejusdem generis with the preceding specific words. 
So familiar a rule hardly requires the citation of 
authority, but Pulom v. Dold Packing Co., |.82 Fed. 
356, 359, contains a clear definition as follows: 

i 

“ * * “When an author makes usej first of 

terms, each evidently confined and limited to a 
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particular class of a known species of things, and 
then, after such specific enumeration, subjoins a 
term of very extensive signification, this term, 
however general and comprehensive in its pos¬ 
sible import, yet when thus used, embraces only 
things ejusdem generis’’—that is, of the same 
kind or species with those comprehended by the 
preceding limited and confined terms.’ ” 

And in United States v. Bevans, 3 Wheat. 336, 390, 
Chief Justice Marshall stated the rule in these words: 

“When the sentence proceeds with the words, 
‘or in any other place or district of country 
under the sole and exclusive jurisdiction of the 
United States’, the construction seems irresis¬ 
tible that, by the words ‘other place’, was in¬ 
tended another place of a similar character with 
those previously enumerated, and with that which 
follows.” 

In its opinion (R. 9), the Board declined to apply 
the rule here because in Section 217(a)(1) the words 
“interest on bonds, notes, or other interest-bearing- 
obligations of residents, corporate or otherwise” 
are followed by “not including (A) interest on de¬ 
posits with persons carrying on the banking busi¬ 
ness, paid to persons not engaged in business within 
the United States and not having an office or place 
of business therein * * The most significant in¬ 
ference to be drawn from this phrase is that it is 
another example of the consistent purpose exhibited 
in the Act not to tax non-resident aliens or foreign 
corporations on interest except to the limited extent 
set out. The Board, however, drew the further (and, 
as we agree, the correct) inference that since the 
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phrase in terms excludes bank interest only when 
paid to foreigners not engaged in business in the 
United States and having no office here, andjdoes not 
exclude it when paid to foreigners engaged] in busi¬ 
ness, or having an office here, Congress manifested 
an intention that bank interest was included in ‘ 4 other 
interest-bearing obligations”. From this, tfie Board 
concluded (and it is here we disagree) that “other 
interest-bearing obligations” should not jbe con¬ 
strued as ejusdem generis with bonds and i^otes. 

The fallacy of that conclusion lies in the drroneous 
premise that bank interest is not ejusdenj generis 
with bonds and notes. What are obligations of the 

i 

same kind or nature as bonds or notes? Clearly, the 
obligation to repay money loaned, even though not 
reduced to a written promise, is of the saine char¬ 
acter as if the note were given. Clearly, the obliga¬ 
tion of an investment is ejusdem generis witla a bond, 
whether or not evidenced by a certificate. | Clearly, 
the non-contractual obligation of a judgment debtor 
or the obligation to refund taxes unlawfully exacted 
is not of the same nature as either a loan Or an in¬ 
vestment. 

The words “Interest on * * * other inteitest-bear- 

i 

ing obligations” include bank interest and interest 
on loans or investments for these are ejusdem generis 
with notes and bonds. But the words do not include, 
and the statute exhibits no intent to tax, interest on 
a judgment or on a refund of taxes, which is not 
contractual in nature, which is not earned in business 
competition with citizens or residents, ami which 
is essentially not interest in any event, but damages 
for the wrongful exaction and withholding oi monev. 

w L-' | %> 

The exclusion of bank interest paid to foreigners not 
engaged in business here, does not tend to sliow that 
“other interest-bearing obligations” was intended to 
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include any liability of any sort whatever. On the 
contrary, the true effect of the phrase is to demon¬ 
strate once more the manifest intention of Congress 
to limit the items of interest taxed to foreigners. 

As for the other exclusion from taxable interest, 
to wit: 44 * * * (B) Interest received from a resi¬ 
dent alien individual, a resident foreign corporation, 
or a domestic corporation, when it is shown to the 
satisfaction of the Commissioner that less than 20 
per centum of the gross income of such resident 
payor or domestic corporation has been derived from 
sources within the United States, as determined 
under the provisions of this section, for the three- 
year period ending with the close of the taxable year 
of such payor preceding the payment of such interest, 
or for such part of such period as may be applic¬ 
able^; which the appellant cites as militating against 
the application of the rule of ejusdem generis , we 
submit that the exclusion of such interest can have 
no such effect. It is plain that such interest would 
otherwise be within the definition, but no further 
conclusion seems to follow. The clause merely limits 
still further the definition of taxable interest and pro¬ 
vides that interest, even if 4 4 on bonds, notes or other 
interest-bearing obligations of residents, corporate 
or otherwise”, is nevertheless not within the excep¬ 
tion to the general rule of non-taxability, if less than 
20% of the gross income of the payor was derived 
from domestic sources for the period named. 

It is the construction here contended for, which is 
the only one consistent with all parts of Section 
217(a)(1). As we have just seen, such a construction 
is harmonious with the two exclusions from the terms 
of the definition and it is obviously harmonious with 
the definition of 4 4 bonds, notes or other interest-bear¬ 
ing obligations”. The construction urged by appel- 
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lant, on the other hand, would render meaningless 
the principal part of the definition itself. If ^obliga¬ 
tions” means any liability of any sort whatever, as 
contended by appellant, what is the significance of 
the words 4 ‘bonds” and “notes”? They are hot mere 
surplusage. If Congress had intended what appellant 
urges, it would have said simply “all obligations”. 
The words “bonds” and “notes” are meant to define 
what sort of obligations are meant. No other con¬ 
struction can give effect to the whole of Section 
217(a)(1). 

* It is earnestly urged by the appellee that the true 
interpretation of the words “other interesf-bearing 
obligations”, while it includes loans, investments and 
other obligations pertaining of the nature of notes 
or bonds, clearly excludes interest on a refund of 
taxes which is not commercial or contractual in its 


nature and which is essentially not interest but dam¬ 
ages for the unlawful exaction and retention of 
money. It is a familiar principle of law that interest 
paid for the unlawful retention of money belonging 
to another is simply reimbursement for the damage 
caused the owner by the unlawful retention. In¬ 
stead of allowing or requiring the actual damage 
sustained to be proven, the rule is established that 
the damage will be presumed to be equal to the 
amount which would be produced by the l^gal rate 


of interest. In American Viscose Corp. v. Commis¬ 
sioner, 56 Fed. (2d) 1033, certiorari denied,| October 


10, 1932, No. 155, in that part of its opiniofi quoted 
by appellant in his brief, the court makes th^ distinc¬ 
tion, and, in holding that interest on a refund of 
taxes is not interest on an “obligation” of tl^e United 
States, defines the payment of such interest to be a 
transaction, p. 1034: 
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“ * * * where the government had wrongfully 
collected money, and, in righting the wrong, had, 
pro tanto, compensated therefore by paying in¬ 
terest. * * *”. 

In the words of Professor Williston: 

“Where the defendant is under a unilateral 

or independent obligation to pay a liquidated 

sum of money, the ordinary measure of damages 

for non-performance is the sum of money itself 

with interest at the legal rate from the time when 

it was due. In an action by a creditor against 

his debtor for the non-payment of the debt, no 

other damages are ever allowed. When a large 

order of goods is bought on credit from a seller 

known to have but little capital, it may be plainly 

foreseeable bv the buver when he enters into the 

* * 

transaction that failure to pay the price when it 
is due mav ruin the seller financiallv, and such a 
consequence is both proximate and natural. The 
universality of the rule limiting damages to 
interest is therefore based on the policy of hav¬ 
ing a measure of damages of easy and certain 
application, even though occasionally leading to 
results at variance with the general principle of 
compensation.” Williston on Contracts, Sec. 
1410. 

And the rule is stated in Louden v. Taocing District, 
104 U. S. 771, where Mr. Chief Justice Waite, in de¬ 
livering the opinion of the court, said, in part, p. 
774: 


“* * * it is sufficient to say that all damages 
for delay in the payment of money owing upon 
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contract are provided for in the allowance of in¬ 
terest, which is in the nature of damages for 
withholding money that is due. The law assumes 
that interest is the measure of all subh dam¬ 


ages. 

If, from a consideration of the rule that words in 

i 

a statute be given their commonly understood mean¬ 
ings, it be held that this 44 interest” was interest at 
all, within the words of the statute, at least jit seems 
clear that it was not the contractual interest em¬ 
braced within the compass of “Interest ob bonds, 
notes or other interest-bearing obligations”.! 

The rule here contended for is the rule applied in 
American Viscose Corporation v. Commissioner, su¬ 
pra, relied on by appellant. In that case tjie court 
had under consideration whether interest on ^ refund 
of Federal income taxes is interest on an obligation 
of the United States within the meaning of the word 
4 4 obligations ” following a list of words nanding spe¬ 
cific kinds of interest-bearing obligations, appearing 
in the same Revenue Act here under consideration. 
Section 213(b)(4) of the Revenue Act of jl926 ex¬ 
pressly exempts and excludes from gross income 4 4 in¬ 
terest upon * * * securities issued under the pro¬ 
visions of the Federal Farm Loan Act, or under the 
provisions of such Act as amended; or (c) th£ obliga¬ 
tions of the United States * * *;” and the cdurt held 
that the word “obligations” does not includ^ obliga- 

i 

tions of a kind or species different from t^ose de¬ 
scribed in the preceding specific words and that in¬ 
terest paid on the refund of Federal income tax does 
not constitute interest on obligations of th$ United 
States. Whether by the name of eju^sdem generis or 
not, the court in that case applied the rule l}ere con¬ 
tended for. 
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In the other cases cited by appellant: 

United States Trust Co. of New York v. An¬ 
derson, 60 Fed. (2d) 291; 

Missouri Pacific R. R. Co. v. Commissioner, 
22 B. T. A. 267; 

Kline v. Commissioner, 26 B. T. A. 754; 

Isham v. Commissioner, 26 B. T. A. 1040; 

I. T. 1748 Cum. Bui. II-2, 92-93; 

I. T. 2210 Cum. Bui. IV-2, 43; 

the issue was the same, i. e., whether non-contractual 
interest is interest on an obligation within Section 
213(b)(4) and in each of these cases the same distinc¬ 
tion is drawn. Interest upon a non-contractual obli¬ 
gation of the United States (or a State or Municipal¬ 
ity) is not interest upon an 4 ‘ obligation” within the 
meaning of the Revenue Acts when that word is as¬ 
sociated with words referring specifically to various 
kinds of contractual obligations. 

In DeStuers v. Commissioner, 26 B. T. A. 201, 
cited by appellant, the decision was that the profit 
realized by the redemption at par of Liberty Bonds 
purchased in the open market at less than par, was 
not interest. 

Likewise in the case of Kansas City Southern 
Railway Co. v. Commissioner, 16 B. T. A. 665, the 
Board of Tax Appeals held that interest paid on 
awards of just compensation due the railroads from 
the United States for the use of railroad properties 
during the period of Federal control is not interest 
upon an obligation of the United States within the 
meaning of the provision of the Revenue Act of 1918 
corresponding to Section 213(b)(4) of the Act of 
1926 where the general word “obligations” followed 
particular words connoting obligations in the nature 
of securities, thus again tacitly applying the rule. 
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As aforesaid, to contend that the interest jiere un¬ 
der consideration is taxable, the appellant asserts, as 
his fundamental proposition, that it is interest on an 
obligation of the United States; but if the interest is 
on an obligation of the United States, then it is ex¬ 
empted from taxation by Section 213(b) (4). T'he reply 
to this apparent dilemma is to apply the j rule as 
stated above and decided in the cases cited alj>ove and 
in appellant’s brief, that interest on non-coptractual 
obligations is not on “obligations” of thd United 
States. It is submitted that both Section |213 and 
Section 217 should be construed to mean foat the 
word “obligations” where it follows particular 
words connoting obligations in the nature j of con¬ 
tractual liabilities, means only contractual obliga¬ 
tions, and not the self-imposed obligation to repay 
unlawfully exacted taxes. j 

See also the concurring opinion of Love, Member, 
in British American Tobacco Co. v. Commissioner, 
27 B. T. A. 226, 227, following the Board’s decision 
in this case. 

Attention is also called to Section 236(aj) of the 
Act which provides: 

“For the purpose only of the tax imposed by 
section 230 there shall be allowed the following 
credits: 

“(a) The amount received as interest upon 
obligations of the United States which is in¬ 
cluded in gross income under section 2^3”: 

i 

The only income tax imposed upon appelleje is that 
imposed by Section 230. The only gross income of 
appellee under Section 233 is that “from sources 
within the United States, determined * * * in the 
manner provided in section 217”. No contention 



that the meaning of “obligations of the United 
States’’ in section 236(a) must be limited by context 
to obligations of one sort or another can be raised, 
for there is no context to which to refer. The term 
is simple, plain, general and all-inclusive. Here is 
another dilemma. The interest is not taxable (be¬ 
cause it is not included in gross income) unless it is 
on an obligation of, the United States; but if it is 
upon an obligation of the United States and is in¬ 
cluded in gross income, then it is allowed as a credit 
by Section 236(a), is therefore not net income, and 
consequently not liable to the tax. The obvious an¬ 
swer is that this interest is not upon an obligation 
of the United States. 

It is contended that even if the “interest” here 
under consideration is interest within the purview 
of Section 217(a)(1), nevertheless it is not taxable 
to appellee because it is not interest on “bonds, 
notes or other interest-bearing obligations” within 
the meaning of Section 217(a)(1) of the Revenue 
Act of 1926. 


Ill 

In any event the interest is not upon the obligation “of 
residents, corporate or otherwise” within the mean¬ 
ing of Section 217(a)(1) of the Revenue Act of 1926 

In anv event, and even if the interest received were 
interest upon an interest-bearing obligation within 
the meaning of the statute, nevertheless the obliga¬ 
tion is not that of a resident, corporate or otherwise. 
The term “resident” means one who dwells in a 
place, or has a place of abode (54 C. J. 712) and can¬ 
not be applied to a sovereign or government, which 
has no capacity to reside or have an abode. 
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Appellant does not even contend that th^ United 
States does or can reside anywhere. No contention 
is made that the sovereign state has any capacity to 
be a resident. ‘‘If a residence must be assigned to 
the government”, urges appellant, then it frmst re¬ 
side within the United States, but this, itj is sub¬ 
mitted, merely begs the question. The inquiry is not 
where we will say the United States resides if we 
assume it to be a resident. The question is whether 
the government is a resident at all. 

The leading case of United States v. Temple, 105 
U. S. 97, states the rule, p. 99, which has been con¬ 
sistently cited and followed, in these words:! 

“Our duty is to read the statute according to 
the natural and obvious import of the language, 
without resorting to subtle and forced Construc¬ 
tion, for the purpose of either limiting or ex¬ 
tending its operation.” [ 

I 

It seems clear that the natural and obviou^ import 
of the word “resident” is one who has an kbode or 
residence. j 

In the case of the State, A . R. Montgomery, Prose¬ 
cutor v. Inhabitants of the City of Trefyton, 40 
N. J. L. 89, 91, the Supreme Court of Judicature of 
the State of New Jersey held that indebtedness to 
the State could not be deducted from the taxable 
value of property under a statute permitting the de¬ 
duction of indebtedness to residents; and |said, in 
part: j 

“It is only by the greatest latitude of con¬ 
struction that we can say that the stat^ resides 
within the state. The word ‘residing’ refers to 
individual abode, though it is sometimes used 

I 

i 

I 
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figuratively. It will not apply to the state in its 
representative and governmental relation to its 
citizens. The people, as individuals, reside in the 
state, but the political body called the state can¬ 
not be said, in the proper use of language, to re¬ 
side anvwhere.” 

* 

Even to extend the word “resident’’ beyond a nat¬ 
ural person to a corporation, Congress apparently 
thought it necessary so to state, for the words of the 
statute are, “residents, corporate or otherwise”. 
Surelv had it been intended to include the United 
States, words to that effect would have been included; 
and the Board has so pointed out in 

Consorzio Veneziamo di Armamento a Navi- 
gazione v. Commissioner, 21 B. T. A. 984, 

where it was held that interest paid on an award of 
compensation for property taken during the war pe¬ 
riod is not income from sources within the United 
States, within the meaning of Section 119(a)(1) of 
the Revenue Act of 1928 (which is substantially the 
same as Section 217(a)(1) of the 1926 Act), and thus 
not taxable when paid to a non-resident foreign cor¬ 
poration. In that case the Board said, at page 988: 

“As we view the question, it is not necessary 
for us to determine whether the amount was 
awarded as interest or as compensation. Con¬ 
ceding for the sake of argument that it was in¬ 
terest as contended by the respondent, not all 
interest is ‘income from sources within the 
United States’ taxable as income of a foreign 
corporation. The Revenue Act of 1928, section 
119(a)(1), provides what shall be included in 
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gross income of a foreign corporation tyith. re¬ 
spect to interest as follows: 

“ ‘Interest on bonds, notes, or other Interest- 
bearing obligations of residents, corporate or 
otherwise * * *’ 

and in paragraph (c) of the same section pro¬ 
vides : 

“ ‘The following items of gross income shall 
be treated as income from sources without the 
United States: (1) Interest other than that de¬ 
rived from sources within the United Spates as 
provided in subsection (a)(1) of this section.’ 

“In our opinion, even if the amount consti¬ 
tuted interest, it was not interest on bonds, notes 
or other interest-bearing obligations of residents, 
corporate or otherwise. It would be a Strained 
construction to say in the first place t}hat the 
United States was a resident, corporate or other¬ 
wise, of the United States. Wherever in the 
statute obligations of the United States are re¬ 
ferred to they are referred to specifically as 
‘obligations of the United States’. The ex¬ 
pression ‘resident’ in its ordinary acceptation 
does not refer to the Government itself knd the 
language in the statute ‘resident, corporate or 
otherwise’, we think should be given its ordinary 
and generally accepted meaning. This vi^w finds 
support in article 1509 of Regulations 69, with 
respect to this section of the statute, which states 
that a ‘domestic corporation is a resident cor¬ 
poration * * *’. The regulations of the Com¬ 
missioner construe the language in its ordinary 
and generally accepted meaning and i^ake no 
reference to the Government as being ‘resident, 
corporate or otherwise’.” 
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As stated by the Board, wherever the Revenue 
Acts refer to obligations of the United States, they 
are referred to by that name. To say that “obliga¬ 
tions of residents” includes obligations of the United 
States is contrary to the apparent purpose, and with¬ 
out the plain expression, of the Act. 

It is contended that in any event the interest is not 
upon the obligation of “residents, corporate or other¬ 
wise”, within the tneaning of Section 217(a)(1) of 
the Revenue Act of 1926. 


Conclusion 

In conclusion, appellee respectfully submits that 
the decision of the United States Board of Tax Ap¬ 
peals should be affirmed. 

Respectfully submitted, 

Truman Henson, 
Attorney for Appellee, 

Office and P. 0. Address, 

26 Liberty Street, 
New York City. 

Dated: New York, N. Y., 

April 13, 1933. 
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APPENDIX A 

STATUTE INVOLVED 
REVENUE ACT OF 1926, C. 27, 44 STAT. 9 

Sec. 230. (a) In lieu of the tax imposed section 
230 of the Revenue Act of 1924, there shall be levied, 
collected, and paid for each taxable year ijpon the 
net income of every corporation, a tax at the follow¬ 
ing rates: * * *. 

Sec. 232. In the case of a corporation subject to 
the tax imposed by section 230 the term “net fmcome” 
means the gross income as defined in section j 233 less 
the deductions allowed by sections 234 and 206, and 
the net income shall be computed on the saiue basis 
as is provided in subdivisions (b) and (d) of section 
212 or in section 226. In the case of a foreign cor¬ 
poration or of a corporation entitled to the j benefits 
of section 262 the computation shall also be jmade in 
the manner provided in section 217. 

Sec. 233. (b) In the case of a foreign corporation, 
gross income means only gross income fromj sources 
within the United States, determined (excepjt in the 
case of insurance companies subject to the J tax im¬ 
posed by sections 243 or 246) in the manner pro¬ 
vided in section 217. 

Sec. 217. (a) In the case of a nonresident alien 
individual or of a citizen entitled to the benefits of 
section 262, the following items of gross income 
shall be treated as income from sources within the 
United States: 
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(1) Interest on bonds, notes, or other interest- 
bearing obligations of residents, corporate or other¬ 
wise, not including (A) interest on deposits with per¬ 
sons carrying on the banking business paid to per¬ 
sons not engaged in business within the United States 
and not having an office or place of business therein, 
or (B) interest received from a resident alien in¬ 
dividual, a resident foreign corporation, or a do¬ 
mestic corporation, when it is shown to the satisfac¬ 
tion of the Commissioner that less than 20 per cen¬ 
tum of the gross income of such resident payor or 
domestic corporation has been derived from sources 
within the United States, as determined under the 
provisions of this section, for the three-year period 
ending with the close of the taxable year of such 
payor preceding the payment of such interest, or 
for such part of such period as may be applicable; 

***** 

(c) The following items of gross income shall be 
treated as income from sources without the United 
States: 

(1) Interest other than that derived from sources 
within the United States as provided in paragraph 
(1) of subdivision (a); * * *. 

* 

Sec. 213. For the purpose of this title, except as 
otherwise provided in section 233— 

***** 

(b) The term “gross income” does not include the 
following items, which shall be exempt from taxation 
under this title: 

***** 

(4) Interest upon (A) the obligations of a State, 
Territory, or any political subdivision thereof, or 
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the District of Columbia; or (B) securities issued 
under the provisions of the Federal Farm Loah Act, 
or under the provisions of such Act as amended; or 
(C) the obligations of the United States or itsj pos¬ 
sessions. Every person owning any of the obligations 
or securities enumerated in clause (A), (B), oif (C) 
§hall, in the return required by this title, subunit a 
statement showing the number and amount of | such 
obligations and securities owned by him and the in¬ 
come received therefrom, in such form and with such 
information as the Commissioner may requir^. In 
the case of obligations of the United States issued 
after September 1, 1917 (other than postal savings 
certificates of deposit), the interest shall be exempt 
only if and to the extent provided in the respective 
Acts authorizing the issue thereof as amended and 
supplemented, and shall be excluded from gross in¬ 
come only if and to the extent it is wholly 
to the taxpayer from income taxes; * * * 

i 

Sec. 236. For the purpose only of the tax imbosed 
by section 230 there shall be allowed the following 
credits: 

i 

(a) The amount received as interest upon obliga¬ 
tions of the United States which is included in gross 
income under section 233; * * *. 




